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List  of  Al l  the Part ies

The respondent in this appeal is the state of  utah's

Board of  Oi l ,  Gas and Mining ( the ' ,Board' ,  
) .  The appeal has been

f i led jo int ly by the Cast1e Val ley Special  Service Distr ict  ( the

"Service Distr ict"  ) ,  the North Emery Water Users Associat ion ( the

"Water Associat ion" ) ,  and the Hunt ington-Cleveland rrr igat ion

Company ( the " Irr igat ion Company").  The Service Distr ict ,  the

Water Company and the lrrigation Company are collectively

referred to herein as the "Water Users . " The Board, s decision

being challenged on appeal by the Water Users concerns the

Board's approval of a certain signif icant permit revision to a

coal mine in Ernery County, The proceeding bef ore the Board was

ass igned Cause Number  AcT/015/A25-938,  Docket  Number  94-027.  The

mine, called the Bear Canyon l"Iine, is operated. by the intervenor,

c.w'  Iv l in ing company d/b/a co-op Mining company's (  ' ,co-op" 
)  .
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BRTEF OF RESPONDENT

The appeal from the Order of the Board of OiI, Gas and

Mining ( the "Board") has been f i led jo int ly by the Cast1e Val ley

Special  Service Distr ict  ( the "Service Distr ict"  ) ,  the North

Emery Water Users Associat ion ( the "Water Associat ion' ,  ) ,  and the

Huntington-Cleveland Irrigation Company ( the " Imigation

Company" ) . The Service District, the Water Company and the

Irrigation Company are collectively referred to herein as the

"Water Users .  "  The Board's decis ion being chal lenged on appeal

by the Water Users concerns a certain signif icant permit revision

to a coal mine in Emery County. The mine, called the Bear Canyon

Iv1ine, is operated by the intervenorl C.W. I'Iining Company d,/b/ a

Co-Op Mining Company' s ( ,,Co-Op,' 
) .

- T. iII'RISDICTIONAL STATEUENTa
under  Urah Code Ann.  SS ?B-2-2(3)(e) ( i i )  and -4(g)

(1953, as amended), the Supreme Court has non-transferable

t



appellate jurisdiction over appeals from "decrees in formal

adjudicative hearings originating with the Board of Oi1, Gas &

Min ing"  ( the "Board" ) .  Moreov€rr  u tah code Ann.  s  40-10-30

(L953 '  as  amended) ,  wh ich is  par t  o f  the u tah coa l  Mine

Reclamation Act codi f ied at  Ti t le 40, chapter 10 of  the utah code

(the "Utah Coal Act") ,  states that the Supreme Court  has

jurisdiction to review appeals from formal adjudications by the

Board. That statute,  ent i t led "Judicial  Review of Rules or

Orders, " provides in pertinent part:

- ( 1 ) Judicial review of adjudicative proceedings
under this chapter is governed-by TitLe 63, chapter
46b' Administrative procedures alt, and provisions of
this chapter consistent with the Administrative
Proced:r:"

( 3 ) An appeal from an order of the board shall be
directly to the utah Supreme court and, is not a trial
de novo. The court shall set aside the boaffit
i t  is  found to be:

( I ) unreasonable r urr just, arbitrary, capricious ,
or an abuse of discret ion;

_ - _ (b) contrary to constitutional right,, power,
privilege r or immunity;

(c) in excess of  statutorv iuqigdict iorr ,
author i tv,  or l imitat ions;
- (d) not in compliance with procedure reguired by
law;

(") based upon a clearly erroneous interpretation
or appl icat ion of  the law; or

( f ) as to an ad'iudicative proceeding, unsupported
bv 

"ob=t.rti.l 
*,rid"tti" ott ihe re"ord.

( 4 ) An action or appeal involving an order of the
board shaIl be determined as expeditiously as feasible
and in accordance with sect ion 78-2-2. The utah
supreme court shall determine the issues on both
guest ions of  law and fact  and shal l  af f i rm or set aside
the rule or orderr €njoin or stay the effective date of
agency actionr or remand the cause to the board for
f urther proceedings . Judicial review of disput-ed issues
of fact sharr be confined to the agencv ieCoid. rhe
court  may, in i ts discret ion, receive addit ional
evidence for good cause shown.

I

I
I
l.
I

I
I
l.

-2 -
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rc!. ( emphasis added ) .

o 
r r . STATEIIENT OF ISSUES & STAIIDARD OF REVTETT

rt is axiomatic that a party may not raise an

lr

I t

appear that has not been properly preserved for appeal

proceedings be low,  s ta te  o f  u tah v .  A lvarez,  972 p .2d

L994) .  A l so ,  i n  genera r ,  i ssues  ra i sed  fo r  t he  f i r s t t ime only

after the lower court has already completed the trial are not

t imely  ra ised or  preserved for  appeal  .  See,  e .g . ,  Barson v .  E.R.

ssu ibb  &  sons ,  r nc .  ,  GBz  p .2d  832 ,  837  (u tah  19g4 ) ;  Beeh i ve

Med ica l  E lec t ron i cs ,  rnc .  v .  so te rs  ,  669  p .2d .  959 ,  g6L ,  (u tah

1983  )  ;  ,  gg8  p .  2d  67s  (u r .  c r .

App.  1994) .  Wi th  regard to  the f i rs t  th ree o f  the four  issues

raised by the water users, they. have ignored the express

requirement in Rule 24(a) (5) (A) of  the Utah Rules of  Appel late

Procedure that the Water Users show, up front, that the issues

raised on appeal were in fact "preserved in the trial court"

( i . e . ,  i n  t h i s  case ,  t he  Board ) .  I n  t ha t  sense ,  t he  " s ta temen t

of the Issues "  sect ion in the Water Users'  Br ief  at  pages L-3

simply does not comport with the minimum requirements of this

Court. fn the Argument section of this Brief, the Board wil l

elaborate on the fact that the Water Users asked the Board to

make the subject matter f indings which they now contest.

The Board concedes for purposes of this appeal that the

Water Users' fourth issue on appeal, concerning the federal

"water replacement " statute cited by the Tflater Users, was

preserved for appeal, and thus the court should reach the merits

o f  t ha t  i ssue .

rssue on

in the

450 (Utah

o

I

t

I

t

o

I
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The f i rst  " three" issues on raised on appeal are

dif ferent ways of saying the sarne thing: That the Water Users

now object because the Board made findings of fact and

conclusions of law concerning the complex and technical issue

which goes by the term of art known as the "cumulative hydrologic

impact assessmentr' ( ' .CHIA' " usually pronounced as CHEE-a) . The

CHIA issue determined by the Board was made in connection with a

reguest by Co-Op to the Division of OiI, Gas and Mining ( the

"Divis ion" )  for a "s igni f icant Permit  Revision" (yet another term

of art in the Utah Coal Program) to an existing permit for the

Bear Canyon Mine. l  In essence, Co-Op asked the Divis ion for

permission signi f icant ly to revise i ts Permit  so i t  could

contmence underground coal mining pursuant to its "old" Permit in

a "new" seam of coal (known as the Tank Seam).2 Without the

revision' Co-Op could only continue to mine that certain seam of

coal located about 250 feet below the Tank Seam ( i . e. , the Blind

Canyon Seam). Co-Op needed permission to expand into the "new"

seam of coal even though the "new" seam was within the horizontal

geographic boundaries of the "old" permit Area. For a map

showing the Mine in relation to the springs used by the Water

usersr see Add.end.um Tab 1: Record on Appear page 488:

Topographic Map entit l€d, "Locations of Springs in Vicinity of

lThe Bear Canyon Mine is in Emery County, though several
captioned documents had typographic errors suggesting it is in
Carbon County, The location of the mine is not in dispute.

2 A "signi f icant Permit  Revision" to an exist ing Permit  is
reviewed by the Division, and the Board, pursuant to the same
substantive regulations which apply to completely new permit
app l ica t ions ,  see u tah Admin.  code R545-303-2 oa .226 ,

rf

I
I
l.

I

I
I
F
I
I
i

I

t
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the Mine Permit Area. "

The water users cast, their f irst cHrA challenge to the

Board's approval of the Signif icant permit Revision3 in

jurisdict, ional terms. The l{ater Users allege, in essence, that

the Board lacks the legal authority to make subsidiary factual

f indings about the hydrology of the Blind Canyon Seam (i.e., the

"old" seam) in the context of making overall CHIA findings

gennane to the question whether the Mining Company should also be

allowed to mine in both that "oJd.', seam and in the "new" Tank

Seam. The abj-I ity of the Divisionr and the Board,, to protect

hydrological resources in and adjacent to coal mine permit areas

in Utah would be seriously impaired if this Court were to accept

the water users '  art i f ic ia l ly restr icted view of the

jur isdict ionar provis ions in the utah coal  Act.

The gilater Users' second CHrA-related challenge is the

same as the first, but restated under the rubric of arbitrary and

capricious agency action, and thus adds nothing new to the first

i ssue  ( i , e . ,  t he  j u r i sd i c t i ona l  a rgumen t ) .

The third CHlA-related challenge is to the effect that

the Water Users allegedly were denied notice, and thus due

process ' that the Board would, in this case, resolve contested

cHrA issues pertaining to the cumulative hydrological

relationship' i f any, between Birch Spring and/or Big Bear

Springr orl the one hand, and coal mining in the Tank Seam and

Blind Canyon Seamr orr the other hand. The third issue is also a

3see Tab 2
Permit Revision

o

t

t

I

I

o

o

of the Addendums Written Findings re
Approval " ( copy of Record on Appeal

-5 -
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make-weight issue, because, l ike the second, it begs the guestion

raised by the jurisdictional questiorl.

The first three issues--which really boil down to one

issue: jurisdiction--were not properly preserved for appeal r so

the Board cannot agree that these are legit imate "issues" in this

appeal.  The f i rst  t ime the jur isdict ional  issue was raised below

was after a two day evidentiary hearing, after closing arguments,

and after post-hearing briefs. At all t imes prior to the entry

of the Board's Order, the Water Users argued again and again--

correctlyr by in large--that the Board has broad jurisdiction,

and even an affirmative duty, to consider foundational evidence

of cumulative hydrologic impacts from the mine operation in the

B1ind Canyon Seam combined with impacts from the proposed new

mining in the Tank Seam.

The standard of review is, as noted in the preceding

section of this Brief, that f indings of fact supported by

substantial evidence in the record shall not be set aside.

r I I . STATTTI'ORY PROVISIOI{S

fn the interest of brevity, many of the relevant

statutes and administrative rules concerning the Utah Coal

Program are set forth below in the Argument section of this

Brief. However, two very important provisions of the Utah Code

which apply to this appeal are as follows:

The Utah Coal Actr  dt  Utah Code Ann. S 40-L0-2,

ent i t led "Purpos€, "  states:

I t  is the purpose of th is chapter to:

(  1 )  Grant to the board and div is ion of  oi l ,  gds, and

if

I
I
In

- 6 -
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mining the necessary authority to assure excrusive
jurisdiction over non-federal- lands and cooperative
jurisdiction over federal lands in regard to regulation
of coal mining and reclamation operations as auihorized
pursuant  to  pub l ic  Law 95-87.

Id. And, another key provision of the Utah Coal Act, Utah Code

Ann .  s  40 -10 - l - 0 (2 ) ( c )  ( L953 ,  as  amended ) ,  p rov idess

&.
I I T .

(2,  The permit  appl icat ion, and the reclamation plan
submitted as part of a permit application shall be
submitted in the manner, form, and content
specif ied by the division in the rules and shall
include the fol lowing:

( c ) A determination of the probable hydrologic
consequences of the mining and reclamation
operations, both on and off the mine site with
respect to the hydrologic regime, quantity and
quality of water in surface and groundwater
systems, including the dissolved and suspended
sol ids under seasonal f low condit ions, and the
col lect ion of  suff ic ient data for the mine si te
and surrounding areas so that an assessment can be
made by the di; ision of the probable cumulative
impacts of all anticipated mining in the area upon
the hydrology of the area and, particularly, upon
water availabil i ty; but this determination shall
not be reguired until such time as hydrologic
information on the general area prior to mining is
made available from an appropriate federal or
state agency. The permit shall not be approved
unti l this information is available and is
incorporated into the application.

STATEI,IEIIT OF TTIE CASE

The water users either own or claim the right to use

water from Birch Spring, Bi9 Bear Spring r or both, in Emery

County, Utah. These springs are located adjacent to and in near

proximity to the operations of Co-Op's Bear Canyon Coal Mine.

These springs are a source of water for many residents of

northern Hnery County, Utah, and for irr igation purposes.

In 1993, the Water Users received not ice from the

-7 -
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Divis ion that Co-Op had f i led an appl icat ion for a Signi f icant

Permit Revision to its mining permit to extend mining into the

Tank Seam in the Bear Canyon Mine. This coal seam is found in a

stratigraphic layer located above the area then mined by Co-Op,

which is known as the Blind Canyon Seam. At this t ime, mining

was continuing in the Blind Canyon Seam under Co-Op's existing

permit which was renewed in November of 1990, and carried a

presumptive right of renewal at the time of permit renewal

proceedings in November of  1995. On August L2, l -993, the Water

Users fi led their object,ions to the proposed mining in the Tank

Seam I alleging in part:

EI . Co-Op' s past mining operations have
contaminated Big Bear Canyon Springs and the
aquifers feeding the spr ings.

b.  Co-Op's past mining operat ions have adversely and
permanently impacted the level of f low of Big Bear
Canyon Springs. The f lows have signi f icant ly
diminished as a resul t  of  Co-op's mining operat ions and
have not recovered and/or rechirged even alter the most
recent "wet" water year.

Id. ( copy reproduced in Appendices to Water Users' Joint Brief,

a t  Tab  C ) .

After an informar hearing was held by the Division,

approval of the Signif icant Revision was granted on July 2L,

l- 9 9 4 . See, ApPendices to the Water Users ' Joint Brj-ef at Tab C .

On August 22, L994 t  the Water Users f i led a Reguest for

Agency Action and Appeal with the Board, requesting that the

Board reverse the Divis ion's decis ion to approve co-op's

Signif icant Permit Revision to extend its mining operations into

the Tank Seam. In the alternative, the Water Users reguested

-8 -
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that the Board order Co-Op to provide replacement water to

mitigate the alleged adverse impacts on their springs caused by

mining activity. Record, on Appeal at 3.4 (Copy reprod,uced in

Appendices to the water users '  Joint  Br ief  at  rab F. )

The Water Users' appeal from the Division to the Board

alleged that Co-Op had not taken adequate measures to protect the

Water Users' water sources either in its present mini-ng areas or

in its proposed mining of the Tank Seam. The Water Users further

alleged that their water sources had suffered material negative

impacts from Co-Op's mining operat ions, including in part  the

fol lowing :

€r.  Co-Op's past mining operat ions have
contaminated Big Bear spring and Birch spring and
the aguifers feeding these spr ings.

b.  Co-Op's past mining operat ions have adversely
and perrnanently impacted the level of flow of Big
Bear and Birch Springs. The flows have
signi f icant ly diminished as a resul t  of  Co-Op's
mining operations and have not recovered and/or
recharged even after the ,,wet, '  water years.

Record on Appeal at 4-5. (Copy reproduced in Appendices to the

I{ater Users '  Joint  Br ief  at  Tab F, pages 4-5 )  .

rn addit ionr the water users al leged below that Co-op's

expansion of mining operations into the Tank Seam would continue

and increase the adverse effects upon their springs; that the

proposed expansion would continue to harm their vest,ed water

r ights and sources; that evidence of subsidence along the faul ts

from which the springs flow demonstrates that Co-Op's present

4 Citations in this Brief to the
to the record prepared for the Supreme

-9 -

"Record on Appeal " refer
Court appeal.
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mining is impacting those faults; that current drainage of water

encountered in the mine was being diverted from their springs;

that existing mining was intersecting the source of recharge for

their springs; that the probable hydrological consequence

document and the cumulative hydrological impact assessment relied

upon by the Division was flawed and failed to recognize the

adverse impact of Co-Op's existing mining and mine watering

activity on the regional aquifers and thus failed to protect the

Water Users' springs. Therefore, the Water Users alleged that the

approval of the Signif icant Revision violated the programmatic

reguirements to minimize disturbance to the hydrological balance,

in particular , of the Water Users' springs. Record on Appeal at

5-8. (Copy reproduced in Appendices to the Water Users' Joint

B r ie f  a t  Tab  F ,  pages  5 -8 ) .

On October 4 and 6, l -994, the Board issued Not ices of

Hearing advertising to all interested persons thatl

"The purpose of the proceeding wil l  be for the
Board to consider the objection of the petit ioner
to the Division determination approving Co-Op
Mining Company's Signif icant Revision to extend
its mining operations into the Tank Seam. This
seam is located above the existing seam being
mined and within the existing permit area of the
Bear Canyon Mine. "

Record on Appeal 23-29. (Copy reproduced in Appendices to the

Water Users'  Joint  Br ief  at  Tab H, pages 23-29, .

The Board held formal hearings pursuant to that notice

on October 25, L994 | and November L7 , 1994. Record on Appeal at

pages 86-269 and 534 -706 .  The Water Users'  p leadings provided

notice to Co-Op, the Division, and the Board that the Water Users

-10 -
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sought to address the hydrologS-cal effects of mining in the Blind

Canyon Seam as part of its appeal of the determination to allow

mining in the Tank Seam. The Division and Co-Op made motions at

the beginning of the hearing to lirnit the evidence in this

regard. Co-Op, relying on the doctrine of collateral estopp€l,

moved the Board to exclude any evidence of adverse impacts to

Birch and Big Bear Springs previously presented by Water Users

during the renewal proceeding for Co-Op's permit in 1991. Record

on Appea1 at 42-49 . The Board denied that motion. Record on

Appeal at  114. Counsel for both Co-Op and the Divis ion also made

motions to exclude evidence not relevant to the CHIA issues

concerning the signif icant permit revision; the Board took those

objections under advisement and received the Waters Users'

evidence. Record on Appeal at L72 and 235. The Water Users

argued that the Tank Seam must be considered within the broader

context of the mining operations of Co-Op at the Bear Canyon

Mine' which includes the Blind Canyon Seam, and so it was.

The Board granted the T{ater Users the opportunity to

provide testimony to lay a foundation for issues that relate to

current mining activit ies and as existing mine activit ies may

impact on the relationship to mining in the Tank Seam. Record on

Appeal at 114.s Thereafter, all participants proceeded on the

speci f ic basis of  the Board's rul ing that the scope of the

ssee Addendum at Tab 6 | which consists of Record on Appea1
Pages 85 '  1L3-15,  16 8-7 3 ,  233-36 (  copies,  respect ively ,  of  the
Board 's Hear ing Transcr ipt ,  cover sheet  for  L0/25/94,  T.  28-30,
T. 83-88 '  and T. 14 8-1,51 ) (Transcript pages regarding col loquies
about the CHfA evidence ) .

-11 - -



proceeding about the Tank Seam permit revision would include--

not exclude--foundational testimony about the hydrological

impacts, if anyr orl the springs from mining in the Blind Canyon

Seam. Record on Appeal at  113- l-4.

On June 13, L995, the Board issued i ts Order ( the

"Order")  in which i t  concluded that the Divis ion's approval  of

the Signif icant Permit Revision on the Tank Seam should be

a f f i rmed .6

Ignoring all context and indeed everything they told

the Board, the Water Users now bring this "about-face" appeal to

the Supreme Court. Their appeal must fail, however, because the

Board's Order in this matter, which is reprinted verbatim in the

next sect ion of  th is Br ief ,  fa l ls wel l  wi thin i ts broad

jur isdict ion over the CHIA issues related to the permit  revis ion.

rv. STATEITENT Or FACTS

In i ts Order dated June 13, 1995 (Record on Appeal at

789-812) (copy reproduced in the Appendices Water Users'  Joint

Br ief  at  Tab N),  the Board made f i f ty- three detai l€d, wel l -

6The Board heard a great deal of technical hydrological
ev i denC€rwh i ch i smarsha11ed in theS ta temen to fFac t s ,@.
For a sample of that evidence, see the attached Addendum at Tabs
3, 4,  and 5, consist ing, respect ively of :  Record on Appeal Page
4 8 6 : Fi-gure 2-4 entitl€d , " Generali zed Block Diagram Showing
Occurrence of Groundwater"I  Record on Appea1 Pages 390, 427-29|
447-49: Selected pages, including the "Conclusions" sect ion from
Board hearing Exhibit C, entit l€d, "Probable Hydrologic
Conseguences of l4ining at Bear Canyon Mine, Emery County, UT"
prepared by Ear th fax  Engineer ing l  Inc , "  (Apr i l  30,  l -993) ;  and
Record on Appeal Pages 46L ,  529-31: Selected pages, including
the "Conclusions and Recommendations" section from Board hearing
Exhibit D, entit l€d, "Revised Hydrogeologic Evaluation of the
Bear Canyon lv1ine Permit and Proposed Expansion Area " prepared by
Ear th fax  Eng inee r ing ,  I nc .  "  (Ap r i l  26 ,  1993) .

t
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reasoned Findings of I'act, eleven ConcLusions of L,aw and an

a Order. The verbatim text of Board,s Order--with the portions nott

challenged by the Water Users underlined to help the Court view

those findings in the overall context--reads as follows:

a

lr

7 The Transcript for the two-day Board hearing, found in
the Record on Appeal  a t  85-354 and a t  534-706,  is  i tse l f
pag inated f rom L-442.  The "T.u  c i tes  in  the 6 /L3/95 Order  are  to
that original pagination supplied by the Court Reporter.

"A.  fn t roduct ion.

" f- . The Water Users in this proceeding are appealing
the determination of the Division of OiI, Gas & Mining
(the "Divis ion") to grant Co-Op Mining Company ("Co-
Op" ) a signif icant revision to its mining permit under
the Utah CoaI Mining and Reclamation Act, Utah Code
Ann .  g  40 -L0 -1  e t  seg .

u2. The signi f icant revis ion to Co-Op's mining permit
woul-d alLow Co-Op to mine a coal seam known as the Tank
Seam within Co-Op' s existing Bear Canyon I'line in Emery
County, Utah. The Tank Seam is located approximately
two hundred vertical feet above Co-Op's existing coal
mining operations, which are currently being conducted
in the B1ind Canyon coal seam in the Bear Canyon mine.

"3.  Water Users North Emery Water Users Associat iont
Huntington-Cleveland Irrigation Company and Castle
Val ley Special  Services Distr ict  (  col lect ively the
"Water Users " ) are engaged in the collection and
distribution of culinary and irrigation water to users
in the general vicinity of the Bear Canyon mine.

"4.  The Water Users general ly contend that Co-Op's
existing and proposed mining operations have negatively
affected the guantity and quality of water f low from
two springs, Birch Springs and Big Bear Springs . Birch
Spring is managed by and provides water for the water
systems of Water Users Huntington-Cleve1and lrrigation
Company and North Emery Water Users. Hearing
Transciipt (hereinaftei cited as "T. -. " ) at 40.7 Big
Bear Spring is managed by and provides water for the
water system of pet,it ioner Castle Valley Special
Service Distr ict  .  T.  7 4- ' l6 .

" 5 . The Division approved Co-Op' s Application f o:: a
Signif icant Revision to permit mining in the Tank Seam
by a decision and accomp-nying Technical Analysis dated

I

I

I

o

o
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Ju l y  2 \ ,  L994 .

" 5 . The Water Users timely appealed the Division
decision on August 22, L994, lna reguested. t lat  the

Board of  Oi l ,  6as & Iv l in ing ( the "Board" 1 ei ther reverse
the Div is ion is  approva l  o i r ' in  the a l ternat ive '  requ i re

Co-Op to provide- ieplacement water supplies to the

Water Users at  Co-Op's sole expense '

,,7 . The Board conducted an extensive f ormal
evidentiary hearing in this matter on October 25, 1994

and Novemb-er L'l , tiS+ , and additionally considered
post-hearing memoranda fi led by the parties.

"I. At the evidentiary hearing, the Water Users
presented testimony by- certain-of its employees and

officers concernin| t ire history and development of

Birch and Big Bear Springs r and historic f low rates of

the springs. 
- 

The Waler Users also presentgd. expert
testimony-by IvIr. Bryce }lontgomery , a consulting
geotogisi , ,  ibout tha al leged implcts of  Co-Op's mining

activit ies on the quantit! and quality of_ f lows from

the springs, .nA tde geol6gic mechanisms by which such

impacts might occur.

,,9 . Co-Op presented evidence in rebuttal by its expert

consultants- that all water encountered within the Bear

canyon mine was for a variety of reasons hydrologically
separate from Big Bear and Birch Springs. C9-Op's
experts also tesl, i f ied that the Tank Seam' the area

which it sought to mine pursuant to its application for

a Signi f icani  permit  Revision, was essent ial ly dry and

not in any way l inked to the disputed aguifer(s) '

, ,L0. The Divis ion also presented test imoly by Divis ion

hydrotogist Tom l"lunson and Division pPT*i!. supervisor

Darron Haddock concerning Co-Op's apptication and

associated hYdrologic studies.

"B. Area Geologic Descr iPt ion.

"l-L. The Bear Canyon l*I ine is located near the eastern

margin of the Wasitch Plateau CoaI Field in Bear Creek

Canyon, a trj-butary to Huntington Canyol, in m?ty

Couity, Utatt. BxhiUit D, p. 7-2. In the Bear Canyon

miner-coal is currently reiroved from two generally

horizontal seams withiir the Blackhawk Formation, the

Blind Canyon Seam an{ the Hiawatha Seam. Id' at p' 2-

4 . Co-Op began operations at the mine in l- 9I L . T '

158 .

" L2. The Tank Seam, which Co-Op seeks -to mine pursuant

to the disputed apification foi Signif icant Permit

-  14 -
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Revision, is also located within the Blackhawk
formation | 220 to 250 vertical feet above the Blind
Canyon seam.  Id .  a t  p .  2-6 .

" l- 3 . In the vicinity of the Bear Canyon mine, the
stratigraphic sequence from the surface downward
includes the North Horn Formation, the Price River
Formation, the Castlegate Sandstone, the Blackhawk
Formation, the Star Point Sandstone, and the Mancos
Shale. Extribit C, Table 2-4.

"L4. fn the vic ini ty of  the mine, grroundwater is
contained within the Star Point sandstone. The Star
Point sandstone is composed of three separate members:
the upper member is tha spring canyon member, the
middle member is the Storis member! and the lower
member is the panther member.  T.  105-10G.

" 15. Birch spr ings is located on the east s ide of
Highway 31 in Huntington Canyon between Bear Canyon and
Trai l  canyon. Exhibi t  1;  T.  39. Big Bear spr ing is
located on the north side of Bear Canyon approxilnately
one hal f  mi le f rom Co-Op's mine portal  into the Bl ind
canyon seam. T. 77-zB. Neither spr ing is located
within the permit area . Exhibit C-, p. 2-g .

, 'L6. The two springs both issue from the Panther member
of the Star Point sandstone where it contacts the
Mancos shale. The Mancos shale is impervious to water
and acts as a floor to hold the groundwater above it in
over ly ing format ions. T.  105.

"C.  D isputed Hydro log ic  fssues.

"  17 .  Water Users cal led as an expert  wi tness I1r.  S .
Bryce Montgomery, a consulting professional geologist,
with experience in grcundwater hydrology. T. 99-100.

. 'LB. Mr.  Montgomery's basic theory of  the hydrology of
the area was based upon the concept of a regional
aquifer.  The base of th is agui fer is the level  at
which the Panther member of the Star Point sandstone
contacts the impermeable Mancos shale. It is at this
level that Birch and Big Bear Springs issue forth. T.
106 . Mr. Ivlontgomery testif ied Ltrat the aguif er has a
potentiometric surface (the level below which the
aquifer is fully saturated) that slopes upward to the
north toward Gentry Mountain. T. L0-6, A; the
potentiometric surface slopes upward to the north, l lr.
Montgomery posited that it reached up into the
Blackhawk formation which contains the coal beds, and
where i t  is intercepted by coal  mining. T.  L05.

,o
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t
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"19. Mr. Mont,gomery testif ied that groundwater in this
aquifer f lows not only laterally through the pervious
sandstone beds, but also vertically downward through
the strata by means of extensive fault ing in the area.
T-  106-107.  B i rch and B ig  Bear  spr ings,  a long wi th  the
Co-Op mine, are located between two large faults known
as the Pleasant Valley Fau1t and the Bear Canyon fau1t.
T .  107;  Exh ib i t  8 .

"  20 .  Mr.  Iv lontgomery's conclusion about the ef  f  ects of
Co-Op's mining was that the north port ion of  Co-Op's
mining in the Blind canyon seam had intercepted the
potentiometric surface of the regional aguifer. He
testif ied that water that would normally f low in its
natural course down through the bedding and the
fracture system to discharge naturally from the subject
springs was instead being intercepted by coal mining
and conveyed out of the groundwater system. T . L22,
l-41. This would in turn reduce the amount of water in
storage for the spr ings, and negat ively af fect  their
f low for many years .  T .  LzZ.

"2L. Mr.  Montgomery also test i f ied about what he
considered to be anomalous flows from the subject
spr ings caused by Co-Op's al leged dumping of surplus
water in the south end of the mine, demonstrating a
Iinkage between the mine workings and the springs. T.
L47 -148. Mr.  Montgomery test i f ied that th is water
carr ied or picked up calc ium sul fate,  resul t ing in the
anomalous levels of  calc ium and sul fates shown for 199L
by  Exh ib i t  18 .  T .  148 .

" 22. Co-Op cal led as expert  wi tnesses IvIr .  John D. Garr
and IvIr. Richard B. white, respectively a consulting
geologist and a consulting hydrologist with Earthfax
Engineering ( "Earthfax" ) . Earthfax was hired by Co-Op
to revise the hydrologic charact,erization of the Bear
canyon mine and the statement of Probable Hydrologic
Conseguences  ( "PHC" )  f o r  t he  m ine .  T .  200 .

" 23 .  Earthfax's act iv i t ies included the dr i l l ing of
four in-mine monitoring wells downward from the Blind
Canyon seam to the llancos shale, with hydrologic
testing of each of the three members of the Star Point
sandstone.  T  .  2Ol .

u24. Mr.  Garr disputed Mr.  Montgomery's test imony
concerning the existence of a regional aguifer,
test i fy ing that more si te-speci f ic data led him to
reach a  d i f fe rent  conc lus ion.  T .  202.

" 25. Mr, Garr testif ied that there are three separate
aquifers below the mine, each with a separate
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piezometric surface and each separated and confined by
shale interbedding within the Star point sandstone. T.
208-209. He concruded that the conf inement of  the
aquifers r particularly in the northernmost dri l l  hole,
suggested that the recharge for the aguifers supplying
the springs is miles to the north at t higher
elevat ion, rather than in the co-op area. T.  2o9r zLL,
26L,  2BB-289.

" 26 .  Mr.  White test i f ied that the recharge area was far
to the north of the mine in a " shatter zone', of
fractured strata where water there would percolate
easi ly downward into the star point  sandstone. T. 312.
The signif icance of this zone was that the recharge
area for Big Bear and Birch springs in the Star point
sandstone would be lower than the mine, and not subjecL
to  be ing a f fec ted by i t .  T .  3L2-3L3,  322-326,  339-340.

u 27 - Both IvIr, Garr and Mr. white concluded that any
water being intercepted by mining in the B1ind Canyon
seam is a confined aquifer within the uppermost Spring
Canyon member of the Star Point sandstone, which due to
the confinernent of the aguifers is separate from the
source o f  the spr ings.  Exh ib i t  c t  p .  2-33 i  T .25Lt  255-
256, 284, 288-289. They test i f ied that because the
Panther member, which is the source of water to both
Birch and Big Bear springs, is hydrologically
disconnected from the Spring Canyon memberr dtry aguifer
in that member encounteied wrrire-mining would not
a f  f ec t  sp r i ng  f  l ow .  T .  359 -359 ,  3GZ.

" 28 . Both Mr. Garr and JvIr. White testif ied that water
being encountered in the Blind canyon seam generally
represented perched aquifers, rather than the
interception of the regionar aguifer posited by Mr.
Ivlontgomery. T. 223, 285. Rerying on a united states
Geologic survey report concerning mine dewatering in
the area, Mr.  Garr test i f ied that the rate of  natural
downward flow into the regional aguifer is unlikely to
be affected by the interception of perched aquifers.
T .  223 .

" 29 .  Mr.  Garr and Mr. White test i f ied that the locat ion
of the Blind Canyon fault was highly signif icant to the
issue of whether Co-Op,s mining in the Bl ind Canyon
seam is af fect ing the f low of Birch Springs. Birch
Springs is actually 800 feet to the west of the Blind
Canyon faultr so the fault l ies between the mine and
the spr ings.  T .  1L8,  2L2r  293-294.  Mr .  Garr  tes t i f ied
that if groundwater were moving from the mine into the
fault (which l ies between the mine and Birch Springs )
the water would either be stopped by the fault or the
fault would act as a conduit for the water to emerge at
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the sur face.  T .  2 l .3 ,  266.  Because no spr ing ex is ts
where the Blind canyon fault intersects the surface,
Mr. Garr concluded that there was no connection between
groundwater encountered in the mine and Birch Springs,
T. 2L3, 266-257 .

Hvdqoloqic Effect of Mininq In The Tank Seam.

" 30. There was substantial legal dispute between Co-Op
and the Water Users concerning the scope of the Board's
review of the probable hydrol6gic cons6quences of
mining. Co-Op argued that the only factual- issue that
the Board should consider was whether mining in the
Tank Seam would cause material damage to the hydrologic
balance. The Water Users argued that the Signif icant
Permit Revision would allow the Bear Canyon mine to
remain in operation, and would allow mine dewatering to
continlle. They contended the Board is theref ore
reguired to consider the possible hydrologic impact of
all mining in the Bear Canyon mine at this t ime, rather
than the impact only of mining the Tank Seam.

"31. As more ful ly set forth in the succeeding
paragraphs, the Board finds that, based upon the
evidenc€ r Co-Op's proposed mining in the Tank Seam wil l
not cause material damage to the hydrologic balance.

" 32 . The Water User' s expert IvIr. Flontgomery admitted
that no appreciable groundwater exists in the Tank
Seam, and that the potentiometric surface of the
principal aguifer was below the Tank Seam. T. LL2,
123-125, L62. This testimony was corroborated by Co-
Op's witness Mr,  Garr,  who test i f ied that any aquifer
was wel l  below the Tank Seam. T. 265.

"33. Mr.  Montgomery incorrect ly assumed that there
would be an internal ramping system within the mine
between the Tank Seam and the area of the B1ind Canyon
seam present ly being mined. T. 113, L62. This
assumption led IvIr, Montgomery to conclude that the
interval between the Tank Seam and the B1ind Canyon
Seam would be af fected. T. 113. lvlr, Montgomery also
posited that contaminants deposited within the mine
workings in the Tank Seam, and outside from road salt,
would be conveyed downward to the base of the
hydrologic system over t ime.

u34. fn fact ,  Co-Op wiLl  t ransport  coal  f rom the Tank
Seam by means of a separate portal, and then into a
vertical shaft back into the Blind Canyon seam to Co-
Op's exist ing conveyor system. T. L74-L76. This shaft
intersects the south area of Co-Op' s mine workj-ngs , in
an area that is ent i rely dry.  T.  I -75. The area
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underly ing the access road is also dry.  T.  L75. This
shaft encounters no water seepage anlnrhere in the hole
between the Tank seam and the glina canyon seam. T.
274 .

" 35 . Mr. I"Iontgomery also testif ied that the removal
of coal from the fank Seam would eventually cause the
gol lapse of overrying beds, increasing jo int ing and
fracturing and furthering the conveyance of waLer and
potent ial  contaminants downward. T.  113.

"36. Mr.  Montgomery addit ional ly test i f ied that,
although the Tank seam was above the regional aquifer,
it might encounter small perched aquifers, and
interrupt the flow downward of water contained in those
aguifers through fractures, thereby reducing supply to
the regional aqui fer.  T.  L24-130, L62-LG3.

" 37 . The Board notes the inconsistency between IvIr.
Ivlontgomery's testimony that mining would eventually
cause additional fracturing, thus increasing downward
frows, with his testimony Lnat mining would rimit
downward flows.

"3B. Co-Op's witnesses presented evidence rebutt ing Mr.
Ivlontgomery' s testimony that mining within the Tank Seam
could have negat ive hydrologic ef fects.  rn order to
test whether water existed within the Tank Seam, Co-op
conducted a testing program involving the dri l t ing of
eight holes upward from the Blind Canyon seam into the
Tank seam at var ious locat ions. T .  L7L, L79. AI1 but
one of these dr i l l  holes was essent ial ly dry,  al though
one hole encountered flows of approximately a half
ga l lon per  minute .  T  .  L72,  283.  S imi lar ly ,  the e ight
foot diameter bore hole between the two leve1s was also
d ry .  T .  283 .

" 39 . Because there is l i t t le water in the Tank Seam,
there is l i t t le possibil i ty that any contaminants could
be carried downward from the Tank Seam into the
aquifers supplying the Water Users'  spr ings. T.  285-
287, 344. There is no signi f icant recharge to the
aguifers coming from the ridge above the mine because
it is very narrow and has l i tt le f lat surface to catch
runo f f .  T .  211 ,  2ZO-222 .

" 40 . In sunmary, the evidence establishes that:

(a) the Tank Seam is essent ial ly dry;

(b) the Tank Seam is well above the "regional
aquifer"  theor ized by the Water Usersl

o
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( c ) no direct connection between any water that
night in the future be located in the Tank
Seam and the ostensible regional aguifer has
been establ ished;

(d) Lhe surface above the seam has l imited
recharge potential, further reducing the risk
of contaminants being conducted downward.

. '41. Based upon this evidence, the Board f inds that
mining in the Tank Seam wil l not cause material damage
to the hydrologic balance, either through reduction in
supply or contaminat ion. co-op has sat isf ied i ts
burden of proof on this issue.

"E. Hvdroloqic Effect of Mininq In the Blind Canvon Seam.

"42.,  Because the part ies devoted a substant iar port ion
of their evidence to the hvdroloqic effects of mininq
in the B1ind Canvon seam, the Board feels obliqated to
make f indifrqs of f act concerning this issue.

"49. The Board is faced with two differinq expert
moiels of the effect of mining in the Blind Canvon seam
on aguifer(s )  .  The Water Users'  expert ,  Mr.
Montqomerv, testif ied to the existence of a regional
aquifer with a potentiometric surface sloping from
ltorth to south, with Biq Bear and Birch Sprinqs exitinq
from the aquifer at the contact of the stir point
Sandstone . I'1r. Ivlontqomerv theorized that the northern
portions of Co-Op's mine workings had intersected the
potentiometric surface, and that the removar of
qubstantial guantit ies of this water thropgh mine
dewaterinq had reduced current and future iupplies to
the Water Users'  spr ings.

"44. Co-Op's experts Messrs.  Garr and White instead
theqrized separate aguifers in the Star Point sandstone
rather than a singre reqional aguifer. Thev relied
upon dri l l inq in the mine that had established the
existence of shale tonques interl ineated between the
three mgmbers of the Star point sandstone. Thev
testif ied that these shale tongues were gep
impenrious, and created essentially separate aguifers
with separate potentiometric surfaces in each of the
three sandstone members. Because the two disputed
spring,s were supplied only f rom the lowest meqber, the
Panther, any intersection between mining and the
Dotentiometric surface of the sgparate aquifer in the
upper Sprinq Canvon member would not affect sprinq
f  low.
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."45-. While the Board recosnizes that the evidence
before it on this issueJs not as crear as that
concerninq mining in the Tank Seam, it is ult imatelv
convinced that Co-Op's hydrologic moGl is more
gonvincinq. As more fullv set forth below, the Boar4
Pel ieves that Co-Op's model is l inked more closely to
lgcar conditions, ano is supporteo nv riaiotogic ino
chemical. analyses establishinq dissimilarit ies between
mine waters and waters emanating from the two springs.

"46. In preparing the PHC, Earthfax conducted trit ium
testinq of waters encountered in the mine and flows
frqm the two sprinqs, Trit ium is an isotope of
hwdroqen that was released into the earth's atmosphere
dur ins  open-a i r  nuc lear  tes t inq in  the 1950s and L960s.
Trit ium testing can be used to determine the "aqe" of
Pater ' because water that has been underground since
before the nuclear era *iII have only small amounts of
Frit ium, while new water exposed to fallout wil l  have
h iqhe r  l eve l s .  T .  28? -288 .

"47. Trit ium testing of water encountered in the mine
showed that it was "o1d" water with Low concentrations
of tr it ium, whire water from Biq Bear spring had
trit ium concentrettions approximatelv ten times greater.
T. 247 , T. 288. This data indicates that Biq Bear

ir

spring has a source d,ifferent from the water
encountered by Co-Op in the B1ind Canvon seam. T. 2BB.
while Mr. llontqomerv speculated that hiqher tritium
levers in Big Bear Sprinq courd bE Eaused bv water
seepinq across surface formations prior to being
tested' the Board does not f ind this testimonn
convincing.

"48. Trit ium testinq did not rule out similarity
between the mine water and waters tested from Birch
Spring, as bgth waters were found to be "old" water.
T. 247-248. However,  chemical  analvsi lof  the mine
q4ter and water trom the Birch Sprinqs showed chemical
dissimilarit ies between the two waters, particularlv in
the area of sul f  ate content .  T.  290 ,  299-300 ,  304:-306 ;
Exhibit c, p. 2-19. The water users countered that
higher leve1s of sulfates could be the result of sprinq
water being af fected by surface mineral izat ion.

" 49 . The Board also concludes that the evidence l inkinq
declines in f lows at the two sprinos to activit ies in
the minq rather than the extensive drouqht Utah has
suffered in recent years was unconvinging. For
example, the Board notes that the l{ater Users' witness
Darrell Leamast,er, a civi l engineer and District
Manager of petit ioner Castle Vallev, acknowledqed that
hiqh f lows of up to 230-240 .gal lons per minute from Big
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Bear Sprinq in the 1983-1984 time period were l inked to
wet weather at  the t ime. T.79, 97. Simi lar lv,  Exhibi t
15, relied upon bn the Water Users, appears to show a
response in f low from Biq Bear spring to hiqh
precipi tat ion in the ear lv 1980s. For Birch Sprinqs,
actual f low data was l imited to several years. See
Exhibit 16; T. 338. Testimonv about hiqher f lows when
the spring was reworked mav lack relevance, since the
test imonv concerned the hiqh water vears of  1983-84.
T .  58 .

" 50 . Testimony by the Wat,er_Users' witnesses also
focused on anomalous f lows in Biq Bear Sprins in 1991,.
coupled with spikes in sulfates and calcium
concent ra t ions.  Exh ib i t  18;  T .  147-148.  Co-Op's
witness l1r. White disputed anv causal connectign
between activit ies in the mine and these flows. T.
327. The Board does not bel ieve that ei ther s ide's
evidence on this issue is disposi t ive.

"51. The Water Users attempted, over obiection bv Co-
Op, to present Li t t le Bear Sprinqs as a "control" .
Litt le Bear Sprinqs is located across Huntinqton Canvon
f rom the two subiect sprinss and the Bear Canvon, I{ine,
and so could not be affected bv mininq activitv. The
Water Users arqued that, althouqh part of the same
reqional aquifer, i t did not show the same decline in
flow as Biq Bear and Birch Sprinqs. and so was
probative of whether flows from the latter two spring-s
had been affected bv mininq. The Board is convinced by
C,o-Op'_s expert testimony that the regional aquif er
svstem in the mine area is complex, and that the
hvdroloqy of sprinqs in the area is sufficientlv
different that thev are generallv not analogous. T.
208, 215-215. The Board also notes that even the
U.S.G.S. report  rel ied upon bv $r.  Montgomerv caut ions
against comparisons between springs in the area due to
di f fer inq qeoloqv. T.  216. Accordinqlv,  the Board
f inds that Li t t le Bear Sprinq is not useful  as a
control  in this matter.

" 5 2 . In srunmarv, the evidence establishes that :

(a) Trit ium analwsis establishes that Bis Bear
sprinq and water encountered by Co-Op durinq
mining are not of the same age, and thus
hvdroloqically distinct ;

(b) chemical analvsis supports, althouqh it alone
does not conclusively establish, the
conclusion that Birch sprinq and the mine
water are hydroloqically distinct;

-22 -

o

I
I
lo



l r

o

( c ) the existence of the Blind Canvon fault
between Fhe mine and Birch sprinq would
preclude waters encountered in the mine from
reaching Birch sprinq;

(d) Co-Op's more- local ized hvdroloqic model
supports the conglusion waters. encounterqd in
the Bear Canvon mine from perched aguifers
and/or the Sprinq Canvon member of the Star
Point sandstone are hvdroloqicallv distinct
from the springs, which issue from the
Panther member of the Star Point sandstone.

"53. The Boar4 therefore finds that based upon the
evidence bef ore j-t , Co-Op's mining of the B1ind Canyon
seam is not l ikely to cause material damage to the
hndroloqic balance in the mine area, and is not l inked
to decl ines, i f  any, in spr ing f lows from Biq Bear and
Birch Springs.

..CONCLUSIONS OF LAW

"1 .  Pu rsuan t  t o  U tah  Code  Ann .  S  40 -10 -11 (2 ) ,  Co -Op
has the burden of affirmativelv demonstratinq the
fol lowinq:

(a) that the permit application is accurate
and complete, an-d that all statutorv and
regulatorv reguirements have been
complied with;

(b) lhat reclamation can be completed as
required bv law and the proposed
reclamation plan; and

( c ) that the assegsment of the probable
cumulative impact of all anticipated
mininq in the area on the hvdroloqic
balance has been made bv the Division,
and the proposed operation of the same
has been desiqned to prevent material
damage to the hydroloqic balance outside
the permit area.

" 2. The feasibil i ty of reclamation and the adequacy of
Co-Op's reclamation plan, a reguired showing under Utah
Code  Ann .  S  40 -L0 -11 (2 )  (b ) ,  has  no t  been  cha l l enged  in
this proceeding, and is not an issue here.

" 3. The Board concludes that the permit application
was in fact complete, and that the reguirements of the
Utah Coal, I'lininq and Reclama!,ion Act and associated
requlations have been complied with. The Water Users
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arque that the permit application is incomplete, and
not in compliance with law, because the document
incorporatinq the Division's determination of Probable
Hvdroloqic consequences alleqedlv does not include
base l i ne  da ta .  U tah  Code  Ann .  S  40 -10 -10 (2 ) ( c l
requires a Division determination of the probable
hvdrologic conseguences of mining operations. Such a
determination was in fact made and approved bv the
Division. See Exhibit C. The Water Users contend that
Co-Op's permit application does not comply with
Div is ion Rule  R545-301-724,  which requ i res  base l ine
information concerning groundwater hydrologv. because
Table 2-5 of the PHC indicates that f low rates for the
subiect springs were not measured at the inception of
mining. The Board is convinced th+t this omission is
hannless. The Cumulative Hydrologic Impact Assessment
(Exhibi t  D) for the proposed Siqni f icant Permit
Revision contains the exact baseline information for
the flow from these springs that the Water Qsers claim
is absent.  Exhibi t  D, p.  2-1?. Appendix D. The
absence of this information from one table in the PHC
when it is present in another portion of the permit
appl icat ion package is not s iqni f icant.  Utah Code Ann,
S  40 -10 -11 (2 )  ( a )  has  been  sa t i s f i ed .

" 4 . At the hearing in this matter, the parties
disputed whether the possible effgcts of mininq in the
Blind Canyon seam should have been considered bv the
Division in rulinq upon the Siqnif icant Permit Revision
appl icat ion. Co-Op's appl icat ion for Siqni f icant
Permit Revision involved onlv a proposal to mine the
Tank Seam. Co-Op's cur.rent operations in the Blind
Canvon seam are authorized under th.e terms of Co-Op' s
existinq permit, which has not been challenqed in this
proceeding, The principal issue of law before the
Board is whether possible neqative hvdroloqic impacts
of operations in the Blind Canyon seam should be
considered here, or whether onlv impacts from mininq in
the Tank Seam mav be considered.

" 5 .  I f  onlv the subject matter of  the Signi f icant
Permit Revision applic.ation is to be considered. it is
clear that Co-Op has met its burden of demonstrating
that material damaqe to the hvdroloqic balance wil l  not
occur from mining in the Tank Seam. The great weiqht
of the evidence showed that the Tank Seam was well
above thg reqional aquifer theorized bv the l{ater
Users,  that i t  was essent i -al lv dry,  qnd that anv ef fect
th+t such mininq would have bv eilher limitinq the
downward flow of water or allowino contaminants into
the hydrologic system was purely speculative.

" 6 . One siqnif icant fact is that even if the Board
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qere to deny Co-Op's appl icat ion for a Siqni f icant
Permit Revision, mininq could continue in the Blind
Cgnvon seam under Co-Op's existinq permit. The Board
therefore does not berieve that it is relevant to
consider the hydroloqic impacts of existinq mining in
the permit  area. Nqnetheless, because the bulk of  thq.
evidence presented by the parties focused on cumulative
impacts of aII mining, the Board has made factual
f indings on this issue. The Board has found that the
fPctual evidence does not support the conclusiorl that
the cont inuat ion of  co-op's previouslv author ized
gPerations in the Bear Canvon mine wil l  cause material
damaqe to the hydroloqic balance.

" 7. Co-Op presented a hvdroloqic model that appears to
the Board to better describe local conditions than the
model presented by the water users. Radiologic and
chernical analvsis appears to differentiate water found
in the mine from water at Biq Bear and Birch Springs.
The Board simqlv has not heard convincing evidence that
declines in f lows at the two sprincrs have resulted from
mine dewaterinq instead of the drouqht conditions of
recent vears. The Board therefore concludes that the
requ i rements  o f  Utah Code Ann.  S 40-10-11(2)  Lc)
goncerning material damaqe to the hvdroloqic balance
have been sat isf ied.

" 8 . At the hearing, the Board took under advisement
Co-Op's motion to exclude evidence of damage to the
Water Users'  spr ings that took place pr ior to 1991, the
date when Co-Op's mininq permit for the Bear Canyon
mine was last approved. Co-op argued that the water
Users were collaterall-v estopped from raisinq issues
that had been raised and readiudicated before the Board
and Divis ion in the L991 proceedinq. The Board has
chosen to consider all evidence before it concerning
alleged damage to the Water Users' springs, and
accordinglv denies Co-Op, s mot ion.

"9.  The water replacement reouirements of  30 U.S.C. S
1309a are not appl icable under the circumstances. That
statute, which was enacted as part of the Federal
Energy Pol icv Act of  1992. requires the operators of
underqround mines to replace promptlv anv water
supplies adversely impacted bv underground mininq
operations. The Water Users have failed to prove to
the Board as a factual matter that either. the guantitv
or qualitv of their water has been adverselv impacted
bw mininq at the Bear Canvon mine, so the statute may
ngt .be applied to Co-Op here.

"10. In addi t ion, the Board does not bel ieve that a
pernit revision appeal such as this one is the proper

t
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forum for raisinq the federal statutorv water
reDlacement requirement. Thg Utah leqislature has vet
to incorporate the water replacement reguirement for
underqround mines into the utah coal Mininq and
Recramation Act.  see utah code Ann. s 40-L0-L et  ses.
The Board questions whether it has ' iurisdiction under
the Utah act to reguire water replacement pursuant to
30  U .S .C .  S  1309a .  Th i s  p roceed ing  fo r  rev iew  o f  a
?ivision permit decision simplv is not the proper forum
for the Water Users'  water reclacement c laims.

11. The Board f inds that,  under the circumstances set
forth above r  Do attorneys fees, costs,  or expenses
should be awarded in this proceeding pursuant to utah
Code  Ann .  g  40 -10 -22 (3 )  ( e ) .

,'.QPEB

" rr rs THEREFORE ORDERED that Petit ioners' appeal is
denied, and the Divis ion's act ion approving Co-Op's
Apprication for a signif icant Permit Revision is
upheld.  No costs,  expenses or at torney,s fees are
awarded.

V. SITMTIARY OF ARGTTI{EIIT

The Board's jurisdiction under the utah coal Act

expressly embraces all of the hydrological issues decided by the

Board. In the proceedings below, the T{ater Users expressly

argued--correctly--that the Board, Cid have the necessary

jur isdict ion to resolve the Water Users'  CHIA claims, and the

Board made findings on the cumulative hydrologic impacts of all

mining in the geographic area under study. Therefore, the Board

did not err. Now, having lost on the merits, the Tilater Users

assail the Board for deciding the very factual issue which the

Water Users demanded that the Board decide. Not only did the

Water Users not preserve this jur isdict ional  issue for appeal,  in

the proceedings below they advanced the opposite argument. The

Board had to resolve the contested facts about cumulative

hydrologic impacts set forth above in Findings of Fact 42-53 to

O

I
I
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decide this case r  so this appeal lacks any meri t .  Also, the

Board properly declined to grant the relief sought by the Water

Users  under  30 U.S.c .  S L309a where the Board had ru led that  the

springs used by the Water Users had not been damaqed in fact by

Co-Op' s mine operations .

vI . ARGInIEIIE

A- The Water Users Did Not Preserve the Right to Appeal

" f
The water users made a strong record below for the

proposi t ion that the Utah Coal Act,  Utah Cod.e Ann. S 40-10-1 et .

seg. (1953r ds amended) reguires the Divis ion and the Board. to

consider the cumulative hydrologic impact of Co-Op's reguest to

mine the Tank Seam while continuing to mine in the already

pennitted Blind Canyon Seam. The Board only did what the law

requires. The Utah Coal Act makes clear that the Board had a

legal duty to study the cumulative hydrologic impacts from ',a11

anticipated mining in the area, " includ.ing, but not l imited to

the mining in the Tank Seam and in the Blind Canyon Seam. The

Iaw s ta tes :

( 2 ) The permit application, and the reclamation plan
submitted as part of a permit application shall be
submitted in the manner, form, and content
specif ied by the division in the rules and shall
include the following:

( c ) A determination of the probable hydrologic
conseguences of the mining and reclamation
opera€ions, both on and oit the mine site with
respect t,o the hydrologic regime, guantity and
quality of water in surface and groundwater
systems, including the dissolved and suspended
sol ids under seasonal f low condit ions, and the
col lect ion of  suff ic ient data for the mine si te
and surroundingr areas so that an assessment can be
made by the divi.sion of the probable cumulative
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impacts of all anticipated mininq in the area upon
the hvdroloqv of the area and, particularly. upon
water availabil i tv; but this determination shall
not be required until such time as hydrologic
information on the general area prior to mining is
made available from an appropriate federal or
state agency. The permit shalL not be approved
unti l this information is available and is
incorporated into the application.

U tah  Code  Ann .  g  40 -10 -10 (2 )  ( c )  ( 1953 ,  as  amended )  ( emphas i s

added).  The Board l istened to the Water Users,  and ul t imately

agreed that such CHIA evidence should be received as foundational

evidence so the Board could determine whether the Division had

done a proper CHIA on the Significant Permit Revision requested

for the Tank Seam.

As demanded by the Water Users, t,he Board made detailed

subsidiary factual f indings in the CHfA analysis about whether

mining in the Blind Canyon Seam contributed to adverse cumulative

hydrological impacts at the springs. While the ult imate factual

f indings were not the ones desired by the Water Users, losing on

the meri ts is just  a r isk of  l i t igat ion. They, least of  al l ,  can

now be heard to claim that it was error for the Board to make

CHIA findings on that subject matter. The Water Users expressly

demanded that the Board make factual findings on their

evidentiary contentions about the alleged adverse cumulative

hydrological impact of mining in the Tank Seam and the Blind

Canyon Seam in relation to the two springs. Indeed , if they

meant what they said to the Board, had the Board not made any

CHlA-related findings about the Blind Canyon Seam, surely the

Ifater Users would have filed an appeal to this Court claiming

that the Board had a legal duty to do so. Now, f latly
a

I
I
I
lr
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repudiating their own argument below, the Water Users argue that

the Utah Coal Act prevents the Board from assessing cumulative

impacts from all mining in the area and instead reguires that the

Board artif icially segment CHIA analysis.

Of course, the Water Users cannot have it both ways,

and, in any case, the law on this point quite clearly is at odds

w i th  the  Wate r  Use rs '  appea l .  Sec t i on  40 -10 -11 (2 )  ( c )  o f  t he  U tah

CoaI Act expressly reguires the Division and the Board to

consider cumulative hydrologic impacts in cases like this one r eiS

fo l lows:

(2) No permit or revision application shall be
approved unless the application affirmatively
demonstrates and the division finds in writing on the
basis of the information set forth in the application
or from information othe::urise available which will be
documented in the approval and made available to the
appl icant,  that l

( c ) The assessment of the probable cumulative
impact of all anticipated mining in the area on
the hvdroloqic balance speciJgied in subsection
40-10 -L0 (2 )  ( c )  has  been  made  by  the  d i v i s i on  q4d
the proposed operation of same has been Cesigned
to prevent material damage to hydroloqic balance
outside the permit area.

u tah  Code  Ann .  S  40 -L0 -1L (2 )  ( c )  (1953 ,  as  amended)  (emphas is

added ) . Thus, the Water Users effectively ask this Court to

hold that it was error for the Board to do what (a) the Water

Users asked the Board to do and (b) what the Board had an

affirmative duty to do.

ft matters not that the Division and Co-Op attempted,

without success, to l imit the Water Users' evidence at the

hearingr because those objections were overruled by the Board.

fn resPonse to each objection by the Division and Co-Op, the

.
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Water Users wouJd restate their basis for providing testimony and

evidence concerning their theory of the case; and in each

instanc€r the Board allowed the evidence and the testimony to be

admitted. As the Board noted, "because the bulk of the evidence

Presented by the parties focused on cumulative impacts of aII

mininq ' the Boqrd has made factual f indinqs on this issqe.

Record on Appeal at 809 (II 5 ) (emphasis added) . Thus, it was not

errorr orr Et most, i t was harmless error, for the Board to have

observed in dicta in the immediately preceding sentence of the

Order that the Board, "does not believe that it is relevant to

consider the hydrologic impacts of existing mining in the permit

a r g a .  t t  I d .

The purpose of the hearing was to consider the CHIA in

relation to the Signif icant PermiL Revision on the Tank Seam.

The record below makes clear that the Board yielded to the Water

Users' demand that the Board make factual f indings regarding the

effect of the existing mining operations in the Blind Canyon Seam

on the overall CHIA. The bottom line is that the Board, dt the

Water Users' urgitrgr correctly did make the appropriate CHIA

findings wtren the Board stated in the same paragraph! "The Board

has found that the factual evidence does not support the

conclusion that the continuation of Co-Op's previously authorized

operations in the Bear Canyon I'Iine I i . e. , the operations in the

Blind Canyon Seaml will cause material damage to the hydrologic

balanc€. "  Record on Appea1 at 809 ( I I  5) .

The Board quite sensibly insisted that the Water Users

tie their evidence concerning the regional hydrology and the
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cumulative hydrological impact of mining in the entire permit

area to the Water Users' challenge to the Tank Seam permit

revision. After all, that was what the hearing was supposed to

be about.  Chairperson Lauriski ,  speaking for the Board, stated:

. . . However, I want to point out that in the Board's
del iberat ions, that the issue before us today relates
to the signif icant revision of the mining permit issued
to Co-Op in JuIy of this year, and the Board in its
deliberations determined that we would only consider
evidence as it relates to the impact of mining of the
Tank Seam. Howevqr, if petit ioners need to lav
foundation bv raising issues that relate to current
mininq activit ies aqd as it i$pacts. thev can show that
relationship aq i-t impacts, as it miqht impact the Tank
Seam mining, then we wi l l  consider those issues as
relevant to this case. Okav?

Just for the record, I want to read in how this
was noticed, so that everybody understands the frame
work with which we'Il conduct this hearing. The
purpose of this proceedinq wil l  be for the Boqrd to
consider the obiection of the petit ioner to t l lg
Division for determination of approvinq Co-Op l"Iining
Companv's signif icant revision to extend its mininq
operations into the Tank Seam. That also is what
appears in the pet i t ioner 's mot ion for th is hear ing.
And so that's how we're going to conduct the hearing,
by narrowing that focus as it relates to the Tank Seam
and impact of mining on that Tank Seam. Okay.

With that,  we' I l  move into the meri ts of  th is case
and I would ask counsel if they have any opening
arguments they wish to present.

Record on Appeal at  i .L4 (emphasis added).

In the proceedings below, contrary to the posit ion they

urge on appeal, the Water Users correctly argued that the Utah

O 
Coal Act, and the inplementing regutations promulgated by the

Division' require that the Division and the Board make CHfA

findings before approving a signif icant permit revision. Before

the evidentiary hearing, the water users stated:

o

o

a

The PHC [Probable Hydrologic Consequence] and the
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Cumulative Hydrologic rmpact Assessment ( "cHrA" ) both
fail to recognize the adverse impact of co-op's mining
and specif ically mine dewatering activity on regional 

-

aquifers that feed the Big Bear and Birch springs, and
thus the CHIA fails to meet the minimum requirements of
R545-30L-729.100 in  not  recogniz ing or  mi t igat ing the
material damage to hydrologic balance outside the
permi t  area.8  

-

The Utah Coal Program regulation cited in the preceding paragraph

by the l i later Users reads as follows:

729. Cumulative Hydrologic Impact Assessment
( cHrA)

7 29 . l- 0 0 ' The Division wil l  provide an assessment
of the probable cumurative hydrologic impacts of the
proposed coal mining and reclamation operation and all
anticipated coal mii ing and reclamation operations upon
surface- and ground-water systems in the cumulative
i.mpact area, The CHIA wil l  be suf f icient to determine,
f oi. p.trposes o
coal mininq and reclamation operation has been desj.qned
to prevent material damaqe to the hvdrologic balance
outFide the permit area, The Division may a1low the
applicant to submit data and analyses relevant to the
CHIA with the permit application.

R645-301- -729 .100  (  1996  )  (emphas is  added)  .  L i kew ise ,  i n  t he i r

post-hearing briefs to the Board, the Water Users demanded that

the Board make broad cHrA findings r as follows:

"POINT I
"TTIIS BOARD IIAS JITRISDICTION AND ATITIIORITY

TO RE\TTETV TTIE PER}TrT AI{D APPLTC'ATTON OF CO-OP

"The jur isdict ion of  th is Board to
administratively review co-op's permit as urged by
Petit ioners I i . e. , the water users ] and the scope of
its review in conducting' such administrative review is
se t  f o r th  i n  u tah  Ann .  S  40 -10 -14  (  3  )  and  R545-300-200
of the Administrative Rules "Administrative and

8 Seer e .g. r "Appeal of Division Determination to Approve
Significant Revision to Permit to Allow ll ining of Tank Seam by
Co-Op lvlining Companyr " f ited by the Water Association and the
rrrigation Company, Record on Appeal at page 7 | paragraph 14 (a
copy of which is reproduced in Ltre Appendices to the Waler Users'
Joint Brief at Tab F, page 7 ) .
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Judicial  Review of Decision on Permits.  "  Speci f ical ly
R645-300-2LL o f  th is  chapter  o f  the ru les  s ta tes :

"2LL. General .  Within 30 days af ter an
applicant or permittee is notif ied of the decision
of the Division concerning a determination made
under R645-106, an appl icat ion for approval  of
explorat ion required under R645-2A0t a permit  for
coal mining and reclamation operations, a permit
change, a permit  renewal,  or a t ransfer,
assignment,  or sale of  permit  r ights,  the
transferr  dssignmert ,  or sale of  permit  r ights,
the applicant, perrnittee r or any person with an
interest which is or may be adversely affected may
reguest a hearing on the reasons for the decision,
i n  acco rdance  w i th  RG45-300-200 .

"Petit ioners NEWUA and Huntington-Clevelard, as
owners and purveyors of drinking water from Birch
Spring, are clearly persons with an interest which is
or may be adversely affected. This requlation by
establ ishinq current or potent ia l  adverse affect  caused
by the Division delermination on a permit purposefullv
crives this Board a wide Fcope of both jurisdiction and
authoritv in -reviewinq permit matters appealed to it,
Nowhere ir1 !hS: Regulations is the Board's review
Iimited to anv speqific aspect _of a permit or revision
to a permit. The 4rrnamic nature. of coal mining and its
affects on the qnvironment clearlv require this wide
review authoritv. [Footnote 1 starts at this point, and
readsl: "For example, during the last Permit approval
of Co-op's Bear Canyon Mine, the mine was relatively
dry and not discharging any water. Since that t ime,
the mine has encoun[,er5O significant water, and
currently discharges between 300 500 gpm. Never
before has the Bear Canyon Mine permit been reviewed
while the mine was encountering and discharging such
signif icant amounts of water. I End Footnote 1 ] . One
obvious example of adverse affect on NEWUA and
Huntinqton-Cleve1and is the prolonqed l ife of the Bear
Canvon Mine and its material damaqe to the hvdroloqic
balance outside the permit area which wil l  occur if the
substantial revision to the Permit is upheld.

"llhus, un4er the regulations qovern
Board's review, if the Appellants are being adversely
affected bv Co-op's permitted mininq activitv or wil l
be adversely affected bv the substantial revision
souqht bv Co-op, this Bgard has iurisdiction and
authoritv to act on the determination of the Division
to grant a subst,antial revision to Co-op' s Permit . "

"Post-Hearing Memorandum of North Emery Water Users Association
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and Huntington Cleveland Irrigation Company , " Record on Appeal at

732, 736-37 (a copy of which is reproduced in the Appendices to

the Water  Users 'Jo in t  Br ie f  a t  Tab K,  a t  pages 5-5)  (emphas is

added ) .

An identical argument in support of the Bclard's broad

jurisdiction to make CHfA findings was advanced below by the

Service Distr ict ,  as fol lows :

.. I . JITRISDICTION A}ID RELATED ISSUES

"CVSSD hereby incorporates the arguments set forth
in Co-Petit ioners NEWA and Huntinqton-Cleveland's
I"lemorandum concerninq the abilitw of the Board to
iur isdict ional ly re.v iew al l  aspects of  the Co-op
operat ion.  [ i .e . ,  the tex t  jus t  quoted above] ,  CVSSD
is an affected entity pursuant to the Administrative
Rules and the Tank Seam is but one portion of the total
operation of Co-op. The failure to review the
cumulative impacts of revisions to permit_s or
extensions to permits creates risks of a segmented view
of the overall actual impacts and a piecemeal review
process. Since some of the major water sources of .  th is
reqion are at st,ake, this cannot be allowed.

"Not only has Co-op fai led to demonstrate i ts
abil i ty to locate alternate water sources or to replace
the water sources of Petit ioners,
demonstrate a findinq of no material damage to the
existing hvdroloqical balance outside the permitted
area. The Board must f orge Co-op to ac-complish the
Ieqislative and adninistrative tasks reguired of it and
has the iur isdict ion to do so.

I I .  PRIOR PROCEEDINGS

"The probable hydrologic conseguences ( "PHC" )
and the cumulative hvdrologic impact assessment
( CHIA" ) are designed to function as evolvinq
processes, in which the cumulative effects of mininq on
hvdrologic resources are detailed, explored and
explained on an updated and onqoing basis. Bv
purposefullv seqmentinq the Tank Seam from the
remainder of their operation, this Furden has not been
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met by Co-op. Thuq , further data collection is
reguired before any approval mav be made.

a a a a

"Post-Hearing Memorandum of Castle Valley Special Service

D is t r i c t , "  Reco rd  on  Appea l  a t  774 ,775 -zB  (a  copy  o f  wh ich  i s

reproduced in the Appendices to the Water Users' Joint Brief at

Tab M, at  pages 2-5 )  (emphasis added) .

Not only did the Water Users not timely preserve the

CHIA issue on the Blind Canyon Seam for appeal, the Water Users

are taking a posit ion on appeal regarding CHIA which is 180

degrees different from the posit ion they took before the Board.

Thus ' even if there was error--and there was not--the Water Users

cannot now complain that the Board received and considered the

broad range of evidence deemed relevant by the Water Users

themselves.

When the Board ruled, the Water Users succeeded in

convincing the Board that it should decide the CHIA issues about

the Blind Canyon Seam raised by the Water Users. The Water Users

were correct when they argued that, for purposes of the

Significant Permit Revision on the Tank Seam, the cumulative

hydrologic impacts in that area included their right to lay a

foundation about the effect of mining not only in the Tank Seam,

but also mining in the B1ind Canyon Seam. After they were

allowed to Iay that foundation, the Water Users nonetheless lost

on the Board's CHfA factual  f inding that Co-Op's mining in Bl ind

Canyon Seam did not have any material impact on the two springs

operated by the Water Users. Because they lost on the facts, the
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Water Users now desire to delete Findings of Fact 42-53 and

Conc lus ions o f  Law 1 and 3-10 ( i .e . ,  the under l ined por t ions o f

the June 13, l-995 Order which are quoted verbatim above in the

sect ion of  th is Br ief  ent i t led , 'statement of  Facts "  )  .

After the Water Users lost on the CHIA facts, the Water

Users suddenly changed their views on the law. Only after they

lost did the Water Users ask the Board to modify the Order. The

Water Users suddenly wanted to delete the type of CHIA findings

about the B1ind Canyon Seam which they had, for so long, demanded

that the Board make. see , 'Reguest for Re-Hearing and

t'Iodif ication of Order Dated June 13, L995, By Utah Board, of Oil,

Gas and Iv l in ingr "  Record on Appeal at  8L7-18 (a copy of which is

reproduced in the Appendices to the Slater Users' Joint Brief at

Tab O'  pages 5-5) .  The Board qu i te  sens ib ly  sa id  no.  Order

Denying Request to Re-Hear and to Modify Order Dated 6/1,3195r, '

Record on Appeal at  875-77 (a copy of which is reproduced in the

Appendices to the Water Users' Joint Brief at Tab R, pages I-2) .

A party in a coal caser ds in any case, must make a

t imely object ion to preserve i t  for  appeal.  In this case, that

did not happen. A party cannot maintain throughout a formal

adjudicatory hearing about a coal permit that the Board must make

detailed CHrA findings about the alleged cumulative hydrologic

relationship between the Blind Canyon Seam, the Tank Seam and two

springs, and then, after convincing the Board on the scope of its

jurisdiction but losing on the factual merits of the CHIA

dispute r predicate an appeal to the Supreme Court on an eleventh

hour post-Order motion to reconsider the jurisdictional issue.
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This conclusion is especial ly t rue when the too- late post-Order

motion to reconsider is i tsel f  f lat ly contradicted by the party 's

own werr-estabr ished legal  posi t ion at  t r iar .

In short, the Water Users, appeal is based upon the

fact that the Division and Co-Op objected, without success, to

their hydrologic evidence about the Blind Canyon Seam, and that

the Board required the Water Users to tie that foundational

evidence about alleged impacts from the Blind Canyon Seam to the

scope of the contested Signif icant Permit Revision on the Tank

Seam. The Water Users apparently reason that the entire two-day

hearing was irrelevant and that the Board had no factual basis

before it on which to decide the Water Users' challenge to the

CHfA. Notab1y, the Water Users have not claimed on appeal that

the record lacks substantial evidence to support the Board's

f indingls .

B. There is No Merit to the Water Users' Appeal on the

Even if the Court finds that the Water Users preserved

their  r ight to appeal,  the Water User 's chal lenge to the Board's

jurisdiction over CHIA issues related to coal mines has no basis

in law. Indeed, the Utah Coal Act,  e i t  Utah Code Ann. S 40-L0-2 1

ent i t led "Purpos€, "  states :

It is the purpose of this chapter to:

( 1 ) Grant to the board and division of oil, gds, and mining
the necessary authority to assure exclusive jurisdiction
over non-federal lands and cooperative jurisdiction over
federal lands in regard to regulation of coal mining and
reclamation operations as authorized pursuant to Public Law
95 -87 .

Jd. The CHIA findings made by the Board in this matter fall
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squarely within that express grant of jurisdiction. The

reference in the above Utah statute to federal "Public Law 95-87 "

is a reference to the Federal coal law, the Surface Mine

Reclamat ion and Cont ro l  Act  o f  L977 |  now cod i f ied a t  30 U.S.C.

1201 et seg. ( "SMCRA" ) . The Utah CoaI Act was adopted by the

Utah Legislature so that Utah could become a federally-approved,

"primacy" state for abandoned mine reclamation and active mine

permitt ing and enforcement. In approving the Utah Coal Program,

the U. S. Department of  the Inter ior 's Off ice of  Surface Mining

and Reclamation Enforcement ( "OSM'' ) has determined that the Utah

coal Program is no less ef fect ive than sMcRA.e

The Board is not aware of any prior cases where anyone

has challenged the Board's broad jurisdiction to make appropriate

CHrA findings for coal mines under its jurisdiction. However,

the case of Natural  Resources Comm'n of the State of  Indiana v.

Amax  Coa l  Co . ,  638  N .E .2d  4L8  ( I nd .  L994 )  i s  i ns t r uc t i ve  on  how

this case should be analyzed because fndiana, I ike Utah, is a

SMCRA "pr imacy" state.

In Amax, the Indiana Department of Natural Resources

conditioned the issuance of coal companies' strip mining permits

upon demonstration that certain dewatering plans would not harm

adjacent landowners. The coal companies in Amax challenged those

conditions r Etsserting that fndiana lacked the jurisdiction to

e The Utah CoaI Program, consistent with SUCRA, regulates
not only surface mining (sometimes cal led str ip mining),  but also
impacts on the surface from underground coal mining and
rec lamat ion act iv i t ies  .  See Utah Code Ann.  S 40-10-3 (  18 )  (  1953,
as amended)  (def in i t ion  o f  "sur face coa l  min ing operat ions" ) .
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issue those condit ions

min ing.  In  re jecL ing

to protect ground water in the area of the

that jur isdict ional  chal lenge, the Indiana

Supreme Court analyzed CHIA legislation similar to the CHIA

aspects of  Utah's Coal program.

at some length:

The Amax decision wil l  be quoted

Congress acknowledged that coal mining operations
contribute signif icantly to the energy requirements of
the United States, and that surface coal mining is an
appropriate method of obtaining the natural resource.
Recognizing the negative environmental impacts and the
publ ic heal th and safety hazards associated with
surface mining operations, Congress adopted the federal
Surface Mining Control and Reclamation Act of L977
(  f  -SMCRA)  ,  30  U .  S .  C .A .  SS  L20L-1328  .  The  Ind iana
Surface l4ining Control and Reclamation Act ( I-SMCRA) ,
Indiana's counterpart to F-SMCRA, similarly recognizes
the need to protect society and the environmentr ds
well as to assure the rights of surface land owners and
others, by preventing and minimizing the adverse
effects of  surface mining operat ions .  I  .  C. S
L3-4.  1-L-2  (West  L990 )  .  I -S! , ICRA is  cod i f  ied  a t  I  .  C.  S
13 -4 .1 .  .  .  .  .

CIearIy a state may, in the exercise of  i ts pol ice
powers r impose restrictions upon certain types of land
use. The United States Supreme Court has held
restrictions on land use are constitutiondl, when the
regu la t ion " f ind [s ]  . . .  jus t i f i ca t ion in  some aspect  o f
the pol ice powerr dsserted for the publ ic welfar€.  "
V i l l age  o f  Fuc1 id ,  Oh io  v .  Amb1er  Rea l t v  Co . ,  272  U .S .
365 ,  38 ' 1  |  47  S .C t .  LL4 t  11g r  7L  L .Ed .  303 ,  310  (L926 ) .
The val id i ty of  I -SMCRA is not in quest ion. Rather,
the appellees contend ( and the trial court agreed ) that
I-SUCRA does not convey to the DNR the authority to
regulate ground water use.

EXPRESS PROVISIONS

In providing primary authority to the DNR for its
implementatiorr I-SITICRA includes numerous express
provisions which directly apply to water resources
protection and the prevention of offsite damage, For
instanc€r a permit  appl icat ion shal l  include:

A determination of the probable hydrologic
conseguences of surface coal mining and

o

a

o

o
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reclamation operation, both on and off the mine
site, with respect to the hydrologic regime,
quantity and quality of water in surface and
ground water systems .. . and the collection of
sufficient data for the mine site and surrounding
areas so that an assessment can be made of the
probable cumulative impacts of all anticipated
mining in the area upon the hydrology of the area
and particularly upon water availabil i ty.

I .C .  S  13 -4 .1 -3 -3 (a ) (11 )  (Wes t  Supp .1993 ) .  Be fo re  t he
DNR issues a permit for surface coal mining I a surface
coal mine operator must submit a reclamation plan as
par t  o f  the permi t  app l ica t ion.  I  .  C.  S L3-4 .  L -3-4  (  a  )
l ists the required contents of that plan, including
sections affecting ground water:

Each reclamation plan submitted as part of a
permit  appl icat ion .  . .  shal l  include, in the
degree of detail necessary to demonstrate that
reclamation required by this article can be
accompl ished:

a t a a a

(15) A detai led ciescr ipt ion of  the measures to be
taken during the surface coal mining and
reclamation process to assure the protect ion of :
(A) the quality of surface and ground water
systems, both onsi te and offs i te,  f rom adverse
effects of the mining and reclamation process i
(B) the r ights of  present users to that water;
and
( C ) the quantity of surface and ground water
systems, both onsite and offsite, from adverse
effects of the mining and reclamation process or
to provide alternative sources of water where such
protection of quantity cannot be assured.

r .C .  S  13 -4 .1 -3 -4 (a )  (Wes t  Supp .  1993 ) .  A  DNR
regula t ion,  310 fAC L2-3-32,  spec i f ies  the nature  and
content of the information required in the permit
appl icat ion. The DNR's technical  staf f  reviews the
proposed mining operations and the expected
consequences of the permittee's proposed mining
operations before approving the permit. Before the DNR
issues a surface coal mining permit, the permit
applicant must submit a plan to assure the protection
of ground water systems.

The statute also places the burden upon an
applicant for a surface coal mining permit to establish
the existence of certain conditions, including
conditions aimed at preserving the hydrologic balance
in the area surrounding that being mined:
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The applicant has the burden of establishing that
his application complies with all the requirements
of this article. The director may not approve a
permit or revision application unless the
application affirmatively demonstrates and the
director f inds that:

(3) the 
"""""sment " i  

the'probable cumulat ive
impact of all anticipated mining in the area on
the hydrologic balance specif ied in I I . C. S ]
13-4.1-3-3 has been made by the director and the
proposed operation thereof is designed to prevent
material damage to the hydrologic balance outside
the  pe rm i t  a reao . . .

I .C .  S  L3 -4 .L -4 -3 (a )  (wes t  Supp .L993 ) .  IFoo tno te  6
reads:  The para l le l  federa l  prov is ion is  a t  30 U,s .c .A.
S L260. I The reclamation plan requirement demonstrates
the government's commitment to ensure that damage to
the environment and to adjacent lands wil l  be minimal.
The permit application procedure also reguires an
assessment of the effect,s of mining operations on the
hydrologic balance both within and outside the permit
arga.

The many statutes regarding the control over
surface coal mining and the use-of ground water
indicate that the tegislature, concerned with the
affects surface coal mining has, wanted the DNR to
govern such operat,ions . In turn, the DNR promulgated
many regulations, through the administrative rule
making process, to aid in enforcing the statutes.
These statutes and regulations specify the t1rye of
controls that the DNR possesses over surface coal
mining operations and a surface coal mining company's
use of ground water. The legislature expressly
reserved the powers enumerated in r-SMCRA for the DNR.
The DNR promulgated regulations through its enforcement
arm, the NRC, to further refine those powers. We
conclude that the DNR does have the express statutory
authority to regulate and control surface coal mining,
including a surface coal mine operator's use of ground
water.

E '  538 N.E.2d a t  419-426.  Just  as  the Ind iana supreme cour t

in Amax held that the Indiana counterparts of the Utah Board and

Division had broad jurisdiction over hydrology impacts from coal

miningr so too should this Court aff irm the po\rer of the Utah

I

o

o
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Division and Board of Oit r Gas & Ivl ining to make CHIA f indings

regarding all anticipated mining in the cumulative impact area

under study in a given permit action. A copy of the detailed

hydrology regulations binding on the Division and the Board are

attached to this Br ief  behind Addendum Tab 7 ( i .e. ,  utah

A&n in i s t ra t i ve  Ru les  R645-301-200  e t  seq .  ) .

c. The Board Correctly Refused To Order Water Replacement
After The Board Found From the Confl ictinq Evidence
That None Had Been Lost

In this case, the Water Users are gui te inconsistent in

their  v iews on jur isdict ion (  i .  e.  ,  even on appeal )  .  Under their

f irst three appeal points, the Water Users would deprive the

Board of the right to make appropriate CHIA findings r while their

fourth point is to require the Board to order water replacement,

presumabry without the benefit of a true cHrA.

AII that needs be said about the fourth issue on appeal

is  that  the Board 's  ru l ing und.er  30 U.  S.  C.  S 1309a is  so l id .  The

relevant port ion of  that statute,  subsect ion (2),  only appl ies to

circumstances where a coal permittee must "Promptly replace any

drinkiogr domestic, or residential water supply from a weII or

spring in existence prior to the application for a surface coal

mining and reclamation permit, r,r'hich has been affgcted by

contamination, diminutionr or interruption resulting from

underground coal mining operations. " Jg. The statute plainly

uses the past tense. The Water Users failed to prove to the

Board that either the guantity or guality of their spring water

in fact  "has been affected" by mining at  the Bear Canyon Mine.

On these facts, amply supported by substantial evidence in the
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record, there would be no legal basis for an order of vrater

a replacement. and the Board 60 held. See Order, Record on AppeaL

at  810 ,  f  9 .

VII. COTCLUSIOIT

The Board's Order was l imited to matters which fal l

sguarely within the Board's grant of jurisdiction and which were

fairly raised by the parties' pleadings and the public notice

period. The record in this case demonstrates that the Water

Users have at no time prior to their loss on the merits

interpreted the CHIA reguirements as narrowly as they now do.

Obviously, if the Board had jurisdiction under

applicable law to make the subsidiary CHIA findings it did make

about the B1ind Canyon Seam's cumulative hydrological

relationship to the Tank Seam and the Water Users' two springs--

and it did--and if the Water Users throughout the entire trial

demanded that the Board make precisely those very CHIA findings--

and they did--the first three issues on appeal must be decided

against the Water Users. With respect to the fourth issue on

appeal '  the Board expressly found from the contested hydrological

evidence that Big Bear Spring and Birch Spring have not in fact

suffered any material adverse impact from mining by Co-Op in

either the Tank Seam or the Blind Canyon Seam. Thus, the Board

guite correctly refused to order Co-Op to "replace" any water as

sought by the Water Users under the author i ty of  30 U.S.C. S

1309a .

't'he Board did not err on any question of law. Indeed,a
the Board properly resolved the CHfA issues raised by the water
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Users'  g lobaI chal lenge to the Signi f icant permit  Revision to

allow mining in the Tank Seam. The Water Users insisted that the

Board examine alleged hydrological impacts from mining in both

the Tank Seam and the Blind Canyon Seamr so it was guite right

for the Board to look at both seams as part of the mand.atory CHIA

analysis.  Al l  of  the Board's factual  f indings concerning the

eontested CHIA issues are supported by substantial evidence in

the record.  The Board 's  order  o f  June 13,  L995 should ,

therefore, be af f i rmed.

Respectfully submitted this ZZa day  o f  Ap r i l ,  1996 .

Jan Graham
Attorney General of Utah
Pat r ick  J .  O 'Hara
Assistant Attorney General

lr

I
I
t

""?hZJ.Oik--Attorneys for the Board of
Oil r Gas and I ' l ining,
Department of Natural
Resources, State of Utah
#3 Tr iad Center,  Sui te 475
355 West North Temple
Sal t  Lake Ci ty ,  Utah 84180
Telephone:  (  B0L )  538-5 347
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Tab l-

Tab 2

Tab 3

Tab 4

Tab 5

Tab 5

Tab 7

INDEX OF ITEUS IN THE ADDENDIIII

Record on Appear Page 488: Topographic l lap entit l€d,
"Locations of springs in vicinity of the Mine permit
Area "

Record on Appeal Page 389: Written Findings re
"Signif icant Permit Revision Approval "

Record on Appeal Page 486: Figure 2-4 ent i t l€d,
"Generalized Brock Diagram showing occurrence of
Groundwater "

Record on Appea1 Pages 390,  427-29,  447-49:  Se lec ted
pages , including " Conclusions ', section f rom Board
hearing Exhibit C , entit l€d, , 'probable Hydrologic
Consequences of Mining at Bear Canyon Mine, Hnery
County, UT" prepared by Earthfax Engineering, Ir1c. , '
(Ap r i l  30 ,  1 ,993 )

Record on Appeal Pages 46L, 529-31: Selected pages,
including "Conclusions and Recommendations" from Board
hearing Exhibit D, entit l€d, ' ,Revised Hydrogeologic
Evaluation of the Bear Canyon lvline Permit and Proposed
Expansion Area" prepared by Earthfax Engineering, rnc."
(Ap r i l  26 ,  1993 )

Record on Appeal  Pages 86,  l -L3-L5 ,  L68-73,  233-35
(Copies, respect ively,  of  the Board hearing transcr ipt ,
cove r  shee t  f o r  10 /25 /94 ,  T .  28 -30 ,  T .  83 -88 ,  and  T .
148-151) (Transcr ipt  pages regarding CHIA evidence)

utah Coal Program Hydrology Regulations applicable to
Permit Application Reguirements ( including Signif icant
Permit  Revisions )  ,  Utah Administrat ive Rules R645-30L-
700  e t  seq .

I
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t
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l l' Thc fupL1nr hrs, if appricable, satisfied thc rcquiremcnrs ro, 

"ooffiir.rn na of R645-30l_353.400.
Publicnoticc'conrmentperiod'andanysubsequenthearingsorappeaIso,,o,
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PROBABLE HYDROLOGIC CONSEOUENCES OF MINING
4T BEAR CANYON M|NE,
EMERY COUNTY, UTAH'

CO-OP MINING COMPANY
Bear Canyon Mine

Ernery County, Utah

prepared by
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Tritium data indicate that the. sorrrce of groundwater inflow to the mine is notthe same as the soutce Li Big B*;; ailids (the pantner Tongue of the starPoint sandstonel, but ptrcn"i"quii*iJ"ol',trining retict stored water (section2.1.2r .

stiff and Piper diagrams indicate that the mine water is of a higher quatity thanthat of the other waters in the area uno thit Birch spring and the mine waterare not hydraulicaily connected (section i.1.31.

Information coJlected during the drilling of the three in-mine monitoring weltssuggests that the mine workingt *.yTntercept grorno*"i;r'l;;r'"t'i"*springcanyon Tongue of the star Poinl sanoston"- rio*"ver, both Birch and Big Bearsprings issue from the Panther Tongue, which is tnelow*"t tongue of the starPoint sandstone and 4oo feet ulow the Blind canyon seam (EarthFaxEngineering, 1gg2, p. Z-17 and Appendix-7N_G).

Il,if'"?fJo-r9["i*::: 1'-:.i."r':t:1!t,",:o:lptgr =91"- o.r rr"q!.,,es-and
lil;lH;.*:,tl*t"!::r:i::Ll"^11#'.,-rry'1,1,#F"i+:iffi1?#"1. ii'"jt"ot ryrnio6ii',l \ i i n -  T L : ^  ! ^ - - . t  ^  - .  r  rM i n e. ihi' i*il ;#'T :""1 ??ff# :#'J:fr lil'l,l liigf i [ :H

yerFcal
iEdrryfn

;uL ? 2

company' 1992a)' the maximum expected tateral lirnits of the cone of depression caused bydewatering of the Bear canyon Mine woutd be approximately g,ooo feet 11 .Tmiles) from themine boundary in the north and south directions and 15,ooo feet (2.g milesl from the mineboundary in the east-west directions- This drawdown terminates wherever the strataimmediatety above the coal seams being mined are truncated by canyons as in Bear, Brind,and Trail Canyons.

There are no water supply wells located in the permit and adjacent areas. As indicatedin the baseline data discussed in section 2. 1.2 of this pHC, there are three springs tocatedabove the coat seam in the northern proposed expansion area. There are no *"a", rightsassociated with these springs (EarthFax Engineering, 1gg2, p. 2_381.

Because the aquifers that supply springs above the Blind canyon coat seam ars perched,
mining operations will have no effect on spring frow or spring water quality (EarthFax
Engineering' 1992, pp' 2-23thru 2-301. lt is unlikety that Bear ceinyon Mine wiil impact Birchand Big Bear Springs for six reasons :

1 .

2.

3.

42

4.
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5 .

barrier (if ittt.,t:j'"^o-:lt!sorge) to groundwater flow. In either case, the fauttwould probably prevent-groundwiter-trom moving from the mine to Birchspring' lf the fault did noi'act as a barrier, it would-con.r*y the water movingwithin it to the surface as a-spring. N; sucn spring is present where the Blindcanyon fautt intersecti tnt surflce, approximately Boo feet east of BirchSpring.

Birch spring is approximately B,5oo feet from the North Mains section of themine' The linear uulociiius calcutated for the aquifers of the star pointSandstone range from i.ai to 69.75 feet per year (section 2.1.21. At thefastest calculat-ed velocitv, i.pact to water quality 
"nd 

ql"ntity at Birch springfrom water in the mine *6uo not Lccuiio, 
"t 

reast lzzyears.
Lines (19851 presented taboratory determinations of porosity (ranging from 2to 17 percent) and horizontal nvdt"rri" 

"onauctivities 
(ranging from 1.1x1o€to 3'1x10'2 feet P9r {ayl- u-sing ih;;data aniliho maximum hydraulicgradient measured in the-in mine-dritt noles of o.os3 feet per foot (section2'1'21' the fastest calcutated verocity i= iil.sg feet-qe_r year. At this vetocity,the mine water woutd noi-irpact Birch spring for 2g3 years.

Three piezometric surfaces in thespring canyon, stons, and panther Tonguesof the star Point sandsionr irru" been Jenneo by EarthFax Engineering (1gg2,pp. 2-21 and 2-ZZl through drilfing ,nO irrting (pfates 3, 4, and b, EarthFaxEngineering, 1-992). The"hydrautiJ giadi;ts ale to the south (parallel to theBlind canyon Faultl tno to'ihe soutlieast (away from the Blind canyon Fault)(Plate 1, EarthFax Engineering, 1gg2).

6.

Discharge of grolrndwater from the underground workings and removal of groundwater
in the coal is expected to continue through the life of the rnining operation. To date, oonegative impact to seeps or springs has been demonstrated. The springs which issue frorn
the perched aquifers will probably remain unaffected by the dewatering. In addition, as noted
above' impacts to groundwater avaitability from the panther Tongue of the star point
sandstone (Birch and Big Bear springs) in the perrnit and adjacent areas is unlikely.

2.2.3 Potential Groundwater e.uality lmpacts

Potential groundwater quality impacts include:

Contamination due to rock dust usage; o
L 2 i::+

2-34
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Contamination due to usage of hydrocarbons; and
Contamination from road salting.

Thepract iceofus ingrockdust for thesuppress ionofcoa|dust in
the rnine may potentially impact the groundwater flowing through the mine by dissolution ofthe rock dust constituents into the water. The use of gypsum rock dust can raise the TDsand sulfate concentrations in the groundwater. until recently, ce.op Mining company useda non€ypsum rock dust. In 1gg0, us' of gypsum rock dust began (co-op Mining company,
1992a) .

During January and March, 1 ggz,TDS concentrations were detected that exceed theNPDES Permit guidelines for discharge from the Bear canyon Mine. Gypsum used in rockdusting is considered to have contributed to the high TDS concentrations. co-op Miningcompany now uses only lime dust in the Bear canyon Mine (co-op Mining company, l gg2b).
Due to the relative dryness of the mine, no future increase in TDS or sulfate concentrations
in the groundwater is expected.

lmoact of Hvdrocarbons- Hydrocarbons (in the form of fuels, greases, and oils) are stored andused in the permit area' Groundwater contamination could result from spinage of hydrocarbonproducts during mainlenance of equipment during operations, filling of storage tanks andvehicle tanks, or from tank leakage due to the rupture of tanks.

The probable future extent of the contamination caused by diesel and oit spillage is
expected to be small for six reasons.

1' All abovearound storage tanks are bermed and inner and/or outer catchmentsare utilized in accordance with the lggt-spil prevention control andCountermeasure plan (SpCCl.

No underground storage tanks exist at the site.

Because the tanks are located above ground, leakage
readily detected and repaired.

o

o

o

I
I
l.

I
l.

2.

3. . 'r '--ii

from

2 ii:,l
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4.0 CONCLUSIONS

The potentiat impacts of these mining operations upon the hydrologic
summarized in Table 4'1' All of the potential impacts of mining on the hydrologic
being property monitored and mitigation plans have been implemented.

balance are

balance are

- _ . - . - - - - - - - . -  
A +  - . 1 . -  A - -  I  - _ _ - -
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TABLE 4.1

Summary of Potentiaf lmpacts and Mitigations
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G ) O  oe€a
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F
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co
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Potentlal lmpact Potential Effect Potentlal
Magnltude
of fmoact

Probability of
Occurrence

Mitigation
Measures

Leachlng of acid- or
toxlc-forming materlafs

Degradatlon of surface and
groundwater quality.

Low Low Monltorlng, materials
handled ln approved
manner,

Groundwat6r
avaf labll i tv

Decrease ln sprlng flow due to
subsldence

Low Low (no hlstory
of lmoact l

Monltorlng

Groundwater
aval labi l iw

lnterception of perched
groundwater bv mlne worklnos

Low Hlsh (ongolngl Monltorlng

Groundwater
avallabll i tv

Removal of water wlth coal Low Hlgh (ongolngl Monitoring

Groundwater quafity Decrease ln quality due to
leachlno of rock dust

Low Low (Dryness of
minel

Monitoring, discontinued
use of gvosum rock dust

Groundwater quality
I
I

Decrease In'quallty due to
hydrocarbon usage

Low Low Monitoring, SPCC plan,
lnspections and
malntenance

l-i .-

ffdigent field
i  i :  i r
I  nr l i : : , . ' ;

lncrease ln TSS Moderate Low Sedimentation ponds,
diversions, lnterior
sediments, control,
monltorlns

F
f\)

codins l ' - r  I
€ . t  t .  I

Fi !."'' i
Damage to downstream aroas Moderate Low Sedimentatlon ponds,

dlverslon. monltorino
I .;-' I 3r :.

Stream flofu aiteritlon
, . _nd.-_Er: 

f- i

Damage to str€ams due to
subsldence

Low Low Protectlon of perennlal
streams, monltorlno

a
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TABLE 4-1 (Contlnuedl

Summary of Potential lmpacts and Mitigations

s
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a '

(
I
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lF
co

Potentlal lmpact Potentlal Effect Potentlaf
Magnftude
of lmpact

Probabltlty of
Occurrence

Mitlgation
Measures

Groundwater quality Decrease ln quality due to road
salting

Low Low Sedimentation ponds,
monitoring, storing of salt off
slte by Counly

Surface water quality Decrease ln quality due to
lgqcfilng of rock dust

Low Low Monltoring, discontinued use
_gL gypsum rock dust

Surface water quality Decrease in quallty due to
hydrocarbon usage

Low Low Monltorlng, SPCC plan,
lnspectlons,, malntenance

Surface wat6r quality Increase ln TSS due to coal spll ls
and wlnd blown coal dust

Low Low monitorlng, sedimentation
ponds

Surface water qual i ty Decrease in watar quallty due to
roVd-saltlng

Low Moderate Sedimentatlon ponds,
monltoring

fryjatdr:quarity
lncrease In f low of Beai Creek
due to mlne dlscharge

Low Hlgh (onsoinsl Monitorlng, underground. 1.e,,
use of water
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Canyon and Bear Canyon
(faults and fracturesl and

5 .1

5.0 CONCLUSIONS AND RECOMMENDATIONS

Conclusions

Based on this study the foilowing concrusions are made:

The groundwater system in the area of the Trail
mines in mainry controfled by geotogic sfructures
lithology

ln the area of present development, the regional water table is located below
both the Btind canyon and Hiawatha seams in the Bear canyon mine, as
indicated by in-mine drilling and aquifer testing. The three aquifers within the
star Point sandstone have separate, distinct static water levels, and are not
fully saturated in the southern portion of the permit area.

At the present time, there is no evidence to suggest that interception of water
within the workings of the Bear canyon mine has had an impact on water
quantity or quarity at Big Bear spring or Birch spring.

- Tritium anatyses suggest that Bear canyon Mine water is
primarily relict 'pre-bomb" 

water, and does not recharge Big
Bear Spring which is 'post_bomb, (more recently recharged)
water.

- Analysis of piper diagrams does not suggest a hydraulic
relationship between Bear Canyon Mine
from Birch Springs.

LIrAEDnflsIoN 0u- G,rs Arso ldixsl.:

io
I

5-1
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a

o

o

)

o
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- Analytical resurts of groundwater sampres coilected in 1 gg l
indicate that water intercepted by and stored in sumps within
the Bear canyon Mine is of higher quality than that discharged
at Big Bear and Birch Springs.

Mine water discharge may increase the quantity and improve the quality of
water in Bear Creek.

subsidence over the southwest portion of the Bear canyon Mine cannot irnpact
Birch springs; Blind canyon truncates the coal seam before it reaches Blind
canyon Fault or the fault and fracture zone associated with Birch springs.

o The recent reductions in spring flows appear to be the resutt of significant
reductions in precipitation amounts over the last five to six years. 

-

5.2 Recommendations

The following recommendations are presented to assist in addressing some of theconcerns of the water companies and the utah Division of oil, Gas, and Mining:

co-op Mining Company should continue to periodically monitor ftows and water
quality at Big Bear and Birch springs. Regular monitoring will ensure the
collection of adequate data for the evaluation of potential mining-related
impacts to the springs- Each round of flow rnonitoring and sampte collection
should be performed by the same individual, to reduce the possibility of error
due to technique.

Special attention should be paid to
Recently obtained comparative labora
consideration should be given to the on of

J.ht | 5 fgg3

o

o

5'-2
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assurance/quality control samples shoutd be submitted
samples, to allow sampling techniques and laboratory
evaluated.

Appendix 7-N
Revised Hydrogeologic Evatuation

April 26, 1gg3

with each round of
performance to be

I
I
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going to be mined during the same time period. Not

necessarily that both seams are going to be rnined on the

same day, but there may b€, for example, a six month

period where one mine, one seam wirl be mined and move

up to another seam f or a period. That the rrining

activit ies wil l  be taking

lils. LEI/ER: so you are not finished on your rower

Ievel?

I{R. HANSEN: No, not by any means.

l[R- MTTCHET,L: rf r left that impression , T

apologize.

!{R. LAURISKI: Okay. An}rthing else? The Board, will

be in recess for ls minutes, and, werll reconvene about

9 :50 .

(Whereupon a recess lras taken.)

MR- r,AURrsKr: werrl go back on the record. tile want

to first of atr dear with the issue of corlaterar

estopper, and even before that we want to dear with the

petitioner's motion on tineliness relative to collateral

estoppel.

The Board has considered this, has rooked, at the

filings in this particurar case, and in our judgrnent the

tineliness motion is relevant to this issue, and I would

refer the respondents and the petitioners to a request

filed by the respondents on the 12th of september, which

2B
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asked and moved the Board for an order enrarging co-op's

time to file exhibits wittr the secretary of the Board,

and to f i le disposit ive and other motions unti l  october

7th, L994. The Board granted that motion, arso on the

7th of october, giving co-op untir that tine to get arr

motions presented.

Given that motion and the Board,'s orderr rr€ find the

tirneliness motion to be is granted, basicarry. There

by that resolves the issue of corlateral estoppel.

rlowever, r want.to point out tiat in ttre Board,rs

deliberations, that the issue before us today relates to

the significant revision of the rnining pelruit issued to

co-op in July of ttris year, and the Board, in its

deriberations determined that ve would onry consider

evidence as it rerates to the impact of mining of the

Tank searn- However, if petitioners need to lay

foundation by raising issues tiat rerate to current

nining activities and as it impacts, ttrey can show ttrat

relationship as it impacts, as it night impact ttre Tank

seam nining, then we wirr consider ttrose issues as

relevant to this case. Okay?

Just for the record, T want to read, in how this was

noticed, so that everybody und,erstands the frane work

wittr which we'll conduct this hearing. Ttre purpose of

this proceeding wiII be for the Board to consid,er the

2 9
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object ion of  the pet i t ioner to the Divis ion for

determination of approving co-op Mining companyrs

signif icant revision to extend its mining operations in

to the Tarrk seam. That also is what appears in the

petit ioner's motion for this hearing. And so thatrs how

we're going to conduct the hearing r_ by narrowing that

focus as it relates to the Tank seam and inpact of

mining on that Tank Seam. Okay.

with that, werrl move into the merits of ttris case

and r wourd ask cotrnsel if they have any opening

argrunents they wish to present.

MR. sl,IrrII: we'do, llr. chairman. Before r start on

my opening argiuments Itd, like to say something for tlre

record, and I've aporogized to I{r. Mitchell privatery

but ild like to do it for the record,. rn the heat of

argrunent r may have nade several comments tlrat r

irnmediately felt sorry for, and wourd rike to retract if

they may have been construed to have said anytiing

negative towards lr{r. }titcherl. r donrt know him

personarry, but r know of hin through my association

with Division director Jarnes carter, and know that he is

an excellent attorney and does an exce]-lent job for this

Board and ttris Division. And r aporog ize personarry and

r want to do it pubricly and put that before the Board

on the record.
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of sorar power and wi l l  generate a signar that wirr  be

transmitting radio waives to our office so r^re can

continuarry monitor at reast TDS. we hope in the future

we courd add turbidity monitoring to that as welrr os.

soon as money arlows, but those systems are just coming

on rine now- our probrem is we have no way of knowing

if some kind of contarnination occurred,. rt wourd be in

the system and to our customers before we had any way of

knowing it.

Q- rn the last 10 years, have you noticed, any

whatts called anomalous events that have occurred with

respect to water flows in Big Bear spring or water

quality?

A- Yesr w€ have. The main events that hre saw

occurred in the winter of

l{R- HANSEN: r object, werre getting very far afierd

fron what's relevant here. Therets been no foundation

to show that any of this testinony is relevart, and, r

object on that basis.

llIR.- r,AttRrsKr: ur. Apper, how is this going to

rerate to the nining of the Tarrk seam? Errerything r rm

hearing seems to indicate werre talking about a time

period of current rnining activity into the B1ind Canyon

seam. What relationship are we getting at between that

and the mining activity thatrs going to occur in the

8 3
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Tank Seam?

llR. APPEL: The reason that, s inportant, and wer rl

tie that together with the expert testimony of l{r.

Montgomery, the effect on the surface and the effect on

this system of the mine. And he wirr discuss the

interrelationships between Mr. Tegerfees (sic), the

faulting that will allow for communication of water, and

how the water courd, get from the Tank seam d,own in to

thil mine, but hre have to understand what occurs, and in

particurar this rower mine, because thatrs againr ES r

referenced in the beginning, the niddle section of the

pipe' And if wetre to ignore ttre niddle section of the

pipe, you won't have the entire picture. rtrs

foundational and backgrround infomation for 
'the 

Board.

!ilR- HANSEN: Agairi, this testimony is out of order.

There's has been no foundation. They are stating ttrey

intend to lay the foundation well after ttre testimony is

given- r think before this testimony can be given, they

should be required to put

some foundational grounds

connection between nining

their expert, and establish

show there is some

the Tank Seam and what will

happen to these springs.

l[R. r,AURrsKr: r tend to agree wittr l1lr. Hansenr w€

have tarked a lot about periods from Lg4-g through Lgg4.,

and 1984 to the present tine, and, ne've yet to hear

on
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anything about any relationship to the Tank Seam and how

this inforrnation's going to t ie into that.

l{R. APPEL: werr, we have to start someplace. we

chose to start chronologicalry back in time and move

forward to where the Tank seam is now, and ilm not sure

how best to a-pproach that except to say that this is the

vtay lte chose to present it, and r think it makes sense

that stay. You can see the development and the impacts

the.mining has had. I{erlr get to the Tarrk searn. we

understand thatts what this hearing is about. But

ttratts the way we have apprbached it.

we think this is criticar background, because they

are connected. There are interworkings between them

based on the way co-op has suggested they wirr take ttre

coal out of the Tarrk searn, . and these workings come into

evidence on that basis. The water has to be drained in

some lfay.

![R- HANSEII: I take no issue with the statement t]rat

they have to start somewhere. But the point here is

they have started at the wrong place. untit they show

there is some connection between mining tJre Tank Seam

and an adverse inpact that may happen to these other

springs, all this other testimony is totally irelevant,

and I object to it in its entirety.

MR. SI.{ITH: Mr. Chairman?
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lm,. LAURf SKf : Mr. Mitchell f irst

MR. MTTCHELL: r guess what r think rnight be herpfur,

is if the representation could be made to the Board that

they are going to put on evidence that there is water in

the Tank seam. r think if they donrt intend to put on

any evidence there is any water in the Tank seam, r r rr

proffer we'rr put on evidence there essentiarly isnrt

any waterr or no evidence of water in the Tarrk sean.

Then r guess iln not sure how it could, ever rink up.

MR. sl'IrrH: lrlr. chairman, if r could be heard.

First, it's, r thirrk, not onry customary, but required

to put on factuar evidence before you have your e>qlert

come on and give his opinions because the opinions are

based on facts that are in evidence. To have the etqlert

come on first and telr you what the connection is, and

then have to thatrs a bachmrds sray to approach it.

we wourd draw a sinilar objection, r'D sure, fron the

respondents if we put on !lr. Montgomerar first and have

hin give his opinions. They wourd say there is no

factuar basis for those opinions. so, you know, itrs

putting the cart before the horse.

on the other point as far as water in the Tarrk Seam,

we have to remember, not onry is the Tarrk seam going to

be nined, but the rnining is there, s a connection

created between the Brind canyon seam and, the Tank seam

8 5

L7L

I
I
o



I

t

1

2

3

4

5

6

7

I

9

L 0

1 1

L2

1 3

14

15

L 5

L7

L 8

L9

2 0

2 L

2 2

2 3

24

25

o

o

l

t

t

I

t

o

t--
within the mine itself. rtrs going to cut through a

number of feet of rock andrstrata of rock, and what, s in

the Tank seam i tserf-  r t 's  arso to reach i t  is

inportant to our arg'ument. so to try to rend this to

what's in the Tank seam, r think is putting brinders oD,

because obviousry the workings that wir-r have to take

prace in that mine to get to the Tank seam are extremery

rerevant to ttris Board, because thatrs exactry what

we'r.e here for, is ttrat theyrre doing revisions to be

abre to do tlre workings and get to the Tarrk searn. we

think ttrere wirr be more impact caused by getting there

than what's in the Tank Seam.

But to try to say whatts exactly in the Tank Seam is

to such a linitation, because they're going to ramp up,

as we understand, from the mine prant, to ramp up into

the Tank sean, take the coar out of the Tarrk seam down

through the present workings. I don't want to be so

Iinited I g.uess is my point.

lilR- r,AuRrsKr: rrm going to let you proceed, but rrm

having some difficulty seeing where this testimony is

going to tie in to yotrr e>qrertrs testirnony in terrs of

the future nining of the Tank seam. so rrlr reserve our

judgnnent on ttre objection, to the relevance of t,is

testimony, untir rre have had an opportunity to hear from

your extrrert- And there has to be a tie here sonewhere,
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otherwise we're not

testimony you have

see i t .

going to be able to consider the

presented so far. At least as I can

lm- APPEL: rrm wilr ing to proffer to the Board our

expert will make that connection for you. what ilm

doing with Mr. _Leamaster is raying a foundation. rtrs

an interesting objection to suggest ilm not providing

foundation when rrn in the process of laying the

foundation for the ex;lert. But r appreciate the ability

to continlle.

tr{R. LAITRISKI: yes.

BY IM,. APPEL:

Q- lrlr- Leamaster, r berieve we were tarking about

what we casually referred to as the event. you wourd

e>qllain that to ttre Board.

A- Yes- rn ttre wintertime, 1990, 1991r w€ and

when r say w€, r mean our foreman who operates in the

area, and myself, observed a great dear of ice fo:nation

on the crif fs inrnediatery above our springs, and back

towards the Co-op mine. This was something that hre had

never seen before. I called and made arrangements with

the felrow that l{r. Howard Darrelr Rolry who was

familiar with the canyon, and hauled coal out of there

for the old mine, and asked hin to go wittr me. r told

hin r wanted hin to see something. r didn't teII him
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transported it at a much faster rate than nature would

have done, through a pipeline and dumped it in the south

end of the workings, that water buildup, and eventualry

infirtrated it. rt took a whire to move through

naturarly down to where the springs discharge. so, it

had yet to go through an actual section after they had

interrupted the frow. But when it finarly broke through

to the surface, as depicted in the photos there, showing

the.ice on the criffs, trhen it finarry brolce through to

ttre surface it started spewing down the surface. rt

picked up additional total dissolved solids and started,

infiltrating again in ttris section before it got into

the spring area, in to tJre fractures and so forth.

so you have first an increase in frow, due to this

shift of water, naking it more avairabre at the face of

t.tte criffs where it courd go directly into the recharge

system of those springs, fault systems. Then eventuarry

the calcium sulfate that was used in the mine for rock

dust as weII as ttre increased solids in the shale beds,

picked up additional the water moving through there

picked up additionar sulfates, ealcirrm surfate, and it

doubled in both springs, Birch springs and. Big Bear

spring, it doubted the concentration of calcir:m sulfate

dur ing that per iod of  1990 to ,g! .

lilR- HANSEN: Again, r object. Arr of l{r.

1 4 8
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I'Iontgomery's testimony, dt least since the lunch break,

has nothing to do with co-op Miners mining activit ies in

the Tank seam, and potentiar inpact of those particurar

activities- The petitioners, dt the beginning of these

proceedings, stated that they intended to keep their

case narrow to that issue r_ and i.nstead they have been

wandering arr over the fierd getting in to things that

happened years ago in the Brind canyon seam, things in

the -Hiawatha seam, and nade no serious effort to tie

those long ago events to what may occur if co-oprs Mine

is permitted to mine ttre Tank Seam.

I think that ttrey should'be instmcted to confine

their testinony to that specific area.

ltlR. LAIIRISKI: l[r. Appel?

lm,- AppEL: r,ve been sitting here fairly sirent,

but r think we wourd rikely be abre to tie ttris arl

together if lre could. proceed, wittr the e>r;rert testimony

of l'lr' Montgomery wittrout these continual objections as

to form- r know that lrr. Hansen doesnrt rike r1[r.

Montgoneryts concrusions, but hers here as an erqpert and

they'll be entitred to have conclusions from their

erq>ert - r think the Board should understand our

presentation without continuar objection.

tr{R. r,AttRrsKr: Letrs move for:rrard., but at this point

r agree with Mr- Hansen, that we havenrt been abre to
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see that tie between the Tank seam, what is projected to

be the impact of nining the Tank seam and what werre

seeing out of these springs. And r think we need to

reach that point. r 'm writ ing myserf a rot of

questions, where do we get this tie, and, r tend to

agreer w€ haven't reached that point yet. we have been

tarking about periods pre 1994 or even before that, and

this thing wasntt approved until Jury of 1994.

ll[R. sl{tTH: r think wer rl very quickly and shortry

tie these things together if r can get the rest of my

e>hibits nrled on and testified to, then ttratts exactly

my next question for our e>r1rert, is directed right

towards the SHEA, is the acronlm, prepared by the

Division for tiis significant revision.

lm,. r,AtlRrsKr: okay. Let me do tJ' is llr. Hansen. r

you have a continuing objection to alr this

testimony and itts noted, so that we can proceed,. ur.

Mitchelr, r've heard, some of your objections rerative to

relevance, and wetll assume that on aII those issues

ites a continuing objection and take those under

ad'visement when we dear on tlris issue.

so if you would, if we can move in to the relevance

of Mr. MontgomerTrs sunmary relative to the Tank Seam.

lilR. sIt{ITH: If I could ask for adrnission of Erchibit

15. I think Mr. Montgomery testified that he relied on

150
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other uscs reports that, to t ie in, r think the onry

probrem was with whether the Littre Bear had any

rerevance- r didnrt hear any objection to either the

precipitation or the frows of the two other springs. r

move for admission of  E,f t ib i t  15..  r 'd also t ike ! I r .

Montgromery to identify , r r., do that and then move

on .

l[R- r.,AURrsKr: we have the objections listed on

$oti.bit 15, and i l lr note those objections, and werrr go

ahead and take the evid.ence and consid.er the obj ection

relative to the

!1[R- l'IrrcHELL: so is it fair to say at this time on

15, you're reserving whettrer you're going to take it or

not?

I{R. I,AURISKI:

}[R. MTTCHELL:

cross examine DIr.

further?

Thatr s conect.

Arrd there uill be an opportunity to

Hontgomery with regard to that ortribit

UR. LAURISKI: yes, you wil l .

I'fR- sMrrH: r then wourd rike to have l.Ir. Montgomery

identify Bctribit 16, which is a flow of just ther or

chart of just the precipitation for Big Bear and Big

Bear springs for a shorter period of tine, more detailed

breaking up of the year from 19g9 to 1994. And rrrl

have hin identify that so we can get that moved for
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R645. Natural Resourcesl Oil, Gas snd Mining; Coal.

R645-301. COAL MINE PERMITTING: PERMIT
APPLICATION REQT.JIREMENTS

R615-301-7W. HWRODOGY
710. Introduaion
720. Environmental Dcscriptton
730. Operuion Plan
740. Design Criteria and Plans
750. Perfomwtce Standards
760. Reclanation

Ref$301-7fl1. Hydrologr.

7f0. Introduction.

?ll. Gcnenl Requiremcnts. Each pcrmit application will include
descriptions of:

7l1.lm. Existing hydrologic Esourpes as given under R645-301-
720.

711.200. Proposcd operations and poantid impacts to rhe
hydmlogic balarcc as given rrnder R645-301-730.

7ll3m. The mchods and calctlations utilizcd b achieve
coryliancc wie hydrologic dcsign crieria and plans givcn
undcr R645-301-74O.

711.4m. Applicablc hydmlogic pcrformancc sandards as given
undcr R645-301-750.

711.500. Reclamation activities as givcn under R64S-301-?60.

712. Ccrtification. All cross scctions, meps and plans rcquired by
Rffi5-3Ol:|Tl as appropriarc, arxl R645-301-731.700 will be
prepared and ecrtified accoding ro R645-301-512.

713. l$pection. Impoundments will bc inspcctcd as describcd under
R645-301-514.300.

7lll. Enviroucntd Dccription"

721. C.rencnl Rcquircmens. E&ch pcrmit application will includc a
dcscription of thc cxisting, prernining hydrologic rcsourEes
within &e proposcd permir and edjaccnt areas that may bc
affcctcd or impactcd by the proposcd coal rnining rnd
reclamation opcration.

722. Cross Scctions ard Maps. The application will includc cross
scctions and maps showing:

Tn.lffi. I-ocatiou and extcnt of mbsurfacc wattr, if encountcrcd,
within the pmposcd pcrmit or adjaccm arcas. For
U N D E R G R O U N D  C O A L  M I N I N G  A N D
RECLAI{ATION ACTNTUES, location rnd cxtent will
irrclude, but not limitcd to er€al rnd vcnical distribution of
aquifcn, ard portrayd of scasoaal diffcrcnccs of bcad in
differcnt aquifcrs on cross-scctions and contour maps;

722.200. Location of rurfacc wacr bodics srch es stnqurui, lakes,
ponds ard springs, constnrctcd or naurral dmins, end
irigation ditches yithin the proposed permit and adjaccnt
aE:rs;

722.300. Elevatiors and locations of monitoring sations uscd to
gatrer bascline daa on waar quality and quantity in
prcparation of the application;

722.4m. l.ocation and depth, if available, of watcr wells in the
pcrmit area and adjacent area; and

722.5ffi. SufFrcient slopc msrsurements or contour maps to
adequarcly represent the existing land surface configuration
of proposed disurbed areas foTUNDERGROUND COAL
MINING AND RECI.AT4ATION ACTryITIES and the
proposed permit arca for SURFACE COAL MINING
AITID RECLAIViATION ACTIVITIES will bc mcasured
and recorded to take into account naarral variations in
slope, to provide accuratc reprcsentation of the range of
naurral slopes and rcflect geomorphic differcnces of the
arca to be disurbcd.

723. Sampliqg and Analysis. All water qudity analyses pcrformed
to merct frc requiremcnts of R645-301-723 through R645-301-
7 24 .3W, R 645 -30 I -724. 500, R645 -30 l -725 through R645 -30 I -
73 I , and R645-301-731 .210 through R645-301-731 .223 will be
conducted accordiag to the methodology in thc curcnt edition
of 'Sardard Methods for the Examination of Water and
Wastewatcr" or the methodology in 4o CFR Pars 136 8nd 434.
Warcr quality sampling pcrformed to mcet the rcquirerncng of
R645-30 I -723 hrough R645-30 I -?24. 300, R645 -30 l -724. 500,
R645-301 -725 through R645-30 l -73 l, and R645-301 -73 t .2 t0
through R645-301-73 1.223 will bc corductcd according to eifter
methodology listcd abovc wben feasiblc. "Standard Mcthods for
the Examination of lilarcr and Wastcwatcr' is e joint publication
of the American Public Heal& Association, dp Amcrican Warcr
Worts Association, and lhe Warcr Pollution Control Fcderation
rnd is available from tbc Ancrican hblic Hcalttr Association.
l0t5 Fiftecnfr Strcct" NW, Washinglon, D. C. 20036.

724. Bascline Information. Tbe application will includc thc following
besclins hydrologic, geologic and climalologic information. and
any additional information requircd by the Division.

724.1W. Gmurd WNter Information. The locetion and owncrshtp
for tbe pcrmit and adjaccnt arcas of existing wells, spnngs
snd otber gmund-warcr resounses, scasonal qualiry and
quantity of gmund watcr, ard usagc. Watcr qualrry
dcscriptions will include, et a minfunum, total dissolvcd
solids or spccific conducancc correctcd o 25 dcgrces C.
pH, toal iron and total manganese. Ground-watcr
quentity descriptions will include, at r minimum.
approximae recs of discharge or usage ard dcpth to thc
watcr in tbe coal scttn, and cach waar-bcaring srantm
rbove end potcntially impactcd straurm bclow the coel
scem.

724.2W. Surfacc watcr information. The name, loceuon.
ownership and dcscription of all nrrfacc-watcr bodics such
lls sutams, lakes and impoundmeots, thc location of eny
dischargc inro any srrfacc-watcr body in the proposcd
pcrmit and adjaccnt arEas, and inforrnation on surface'
waar quality and quantity sufficicnt to demonstratc
scasonel variation and warcr usagc. lVatcr qualtry
descriptions will includc, at a minimum, baseline
information on total srspcnded solids, total dissolvcd
solids or spccific conducancc corrcctcd o 25 dcgrees C'
pH, total iron and toal mangancsc. Basclinc acidity and
rlkalffity information will be provided if therc is a
poantid for acid drainage frrom thc proposcd mining
operation. T/ater quantity descriptioru will include, at a
minimrrm, basCline information On Seasonal flow raES'

724.300. Crologic lnformation. Each application will includc
gcologic information in sufficient dctail, as given under
R645-301624, to assist in:

I

o
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724.310- Dctermining the probable hydrologic consequences of the
opcration upon the qudity and quantity of surface and
ground watcr in the perrrit and adjacent arcas, including
he extcnt o which strrface- and ground-water monioring
is neccssary; and

724.320. Detcrmining wheber reclamation as requircd by &e R645
Rulcs can be accomplishcd and wheher the proposed
operation has beendesigncd o pEventmaterial damagc to
the hydrologic balance ourside thc permit area.

7U.M. Climatological Information.

724.410. Whcn rcqucstcd by dre Division, fre permit application
will conain a statcmcnt of &e climatologicat facors &at
arc r€prcscntative of thc pmposcd pcrmit arca, including:

724.411. The average scasonal precipiation;

7U.412. The avcmgc direction and velocity of prcvailing winds;
and

724.413. Seasonal tcrycranrE ranges.

724.420. Thc Division may rEquest such additional daa rs dccmcd
ncacssary to ensur€ compliancc wi|h &c rcquircments of
R645-301 rnd R645-302.

7245W. Supplemcnal information. If ftc determinetion of tbc
PHC required by R645-301-228 indiceas 6ar edversc
irnpacts on or off the proposcd permit erua nny occur to
thc hydrologic balance, or 6at acful-forming or toxic-
forming marerid is prescnt 6at may result in the
contamination of ground-waler or nrrfacc-watcr nrpplies,
tbcn infonnation srpplemental o frat requircd rrnder
R645-301-724.100 ad R645-301-ZZ4.Zffi wi[ be
pmvidcd to evaluac such probablc hydrologic
consequenccs and to plan rerncdial end rcclamrtion
activitics. Such srpplemcnal information may bc bascd
upon drilling. equifer rc*s, bydrogeologic analysis of hc
watcr$earing sEata, flood flows, or analysis of other
waar quality or quantity chanccristics.

724.ffi. Suwey of Rcnewable Rcsourcc llflls. For the purposcs
of UNDERGROUND COAL MINING AND
RECLAf,fAflON ACTMUES, rhc appticant will pmvltc
a $rrvey that shows whcther equifen or arBa:s for thc
recharge of aquifers cxist within the permit and rdjaccnt
arca and whcdrcr nrbsidence, if it occurrcd, could causc
matcriel darnage or diminution of reasonably foresccable
usc of aquifcrs or rrcies for thc recherge of rquifen.
Rcncwable l€s)urce $rrvey information will be
incorpontcd ino the subsidencc conrrol plan listcd undcr
R645-301-525.

724.7ffi. Each permit application drat proposcs ro coDducr coal
mining and rcclarnation operations wi&in a valley holding
a stream or in a location wherc thc pcrmit erca or rdjaccnt
arca includes any strcam will mcct thc rcquirements of
R645-3(n-320.

725. Bescline Cumulativc Impact Arca Informatiou.

725.1m. Hydrologic and gcologic information for thc cumulativc
impact arca nccessary to asscss the probablc cumulative
hydrologic impacts of the proposed gsal mining and
reclarnation opcration and atl anticipaed cod mining and
reclrmation operatiors on srrfacc- and gmund-watcr
systems as reguired by R645-301-729 wil be provided to

the Division if available from appropriate federal or surre
agencies.

725.2W. If this information is not availablc from such agencies,
then the applicant may gather and submit this information
o the Division as part of the perrrit application.

725.3@. The permit will not be approved until the necessary
hydrologic and geologic information is available to ttre
Division.

726. Modeliag. The use of modeling tcchniques, intcrpolation or
sadstical &chniques may be included as part of the permit
application, but actual nrrfacc- rnd ground-watcr information
may be rcquired by the Division for each sirc even when such
tcchniqucs arc uscd.

727. Altcrnative Water Source Information. If the probable
hydrologic conscquenccs dercrmination rcquired by R645-301-
728 idicarcs ftat thc proposed SLtnfACE COAL MINING
AND RECLAI4ATION ACTIVTIY may proximarcly result in
contemiqation, diminution, or intcmrption of an underground or
strface sourpe of water within &e proposed pcrmit or adjaccnt
areas which is uscd for domcstic, qgriorlurml, industrial or
ober legitimarc purpose, tben the application will conain
informatiou on watcr availability and altcmativc water sounqes,
including the sdability of alrcrnatiye watcr sources for cxisting
premining uscs and approvcd postmining land uscs.

728. Probablc Hydrologic Consequences (PHC) Dercrmination.

728.100. The pcrmit application will conain a dercrmination of the
PHC of thc proposcd cod mining and reclamation
opcration upon frc quality and quantity of surfacc ard
ground watcr undcr scercnel flow conditions for the
proposcd pcrmit and adjaccnt ereas.

728.2W. The PHC detcrmination will be bascd on bascline
hydrologic, gcologic and othcr information collcctcd for
&c permit epplication rnd may include daa satistically
rcpres€nativc of thc sirc.

728.3ffi. The PHC dearmination will includc findings on:

72E.310. Slhcthcr rdvcrsc impacs mey occur to thc hydrologic
balancc;

728.320. lVbeher ecid-forming or oxic-forming matcrials erc
prescnt &at could resrlt in thc conamination of surface-
or ground-watcr opplics;

728.330. Wbat impact thc proposcd cod mining and rrclamation
operation will bavc on:

728.331. Scdimcnt yicld fnom the disnrrbcd arca;

128.332. Acidity, toal ruspended and dissolved solids and other
imporant warcr quality parancErrs of local irnpacq

728.333. Flooding or stucamllow altcration;

728.3Y. Ground-watcr rnd srrfacc-watcr availability; ard

728.335. Othcr charactcristics as required by tre Division: end

728.1&. Whether the proposed ST RFACE COAL MINING AND
RECIII,IATION ACTwITY will proxirnatcly rcsult in
contaminetion, diminution or inrcmrption of an
undcrground or nrrfacc sourse of watcr within the
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proposed pennir or adjaccnr arcas which is used for
domestic, agriculurral, industrial or other legitimate
purpose.

728.ffi. An application for a permit revision will be rcviewed by
the Division to dercrmine whether a new or updatcd pHC
dcrcrmination will be requircd.

729. Cumulative Hydrologic lmpact Assessment (CHIA).

729.1ffi. The Division will provide an assessment of the probable
ormulativcbydrologic impaca of thcpmposcd coal mining
atd rcclametion operation and all anticipatcd gpxl mining
ard rcclamation opcrations upon srrfacc- rnd ground-
watcr systcrns in tbc cumulative impact erea. The CHIA
will be sufficient to detcrminc, for purposes of pcrmit
approvd whether dte proposcd coal mining and
reclamation operation has becn designed to prcvent
meerial darnage to the hydrologic balancc outsidc the
pcrmit arca. Thc Division rnay allow thc applicant to
sbmit daa ard analyscs rclevant to 6c CHIA with hc
pcrmit application.

729-2ffi. An application for a permit rcvisioo will be reviewed by
tbc Division to detcrminc whchcrs rcw orupdated CHIA
will bc requircd.

730. Opcretion Plan.

731. Geneml Requiremcnts. Tbc permit application will includc a
plan, with maps and dcscriptions, indicating bow the relevant
rcquiremcnts of R6,45-30 l -730, R645-301 -74O, R645-301 -750
rnd R645-301-?60 will bc met. The plan will be specific to the
local hydrologic coditions. It will conain the stcps to bc takcn
during ss{ mining nnd rcclamation operrtions through bond
rclcasc to minimizc disurbarrcc to fte hydmlogic balancc within
the pcrmit "t"l adjaccnt ereas; to prcvcnt marcrial drmrgc
outside thc pcrmit erea; to support apprcvcd postmining land
usc in accordencc wi& the tcrms end conditions of thc ap'proved
permit and performance stardards of R645-301-750; to comply
with the Clcan Watcr Act (33 U.S.C. l25l ct scq.); and to mecr
applicablc fcdenl end Utah watcr guality laws rnd regulations.
The plan will include thc mcasrcs to bc atcn to: evoid acid
or oxic drainagc; prEyent to &c cftcnt possiblc using the bcst
cchnology currendy availablc, additioarl contributions of
sulpcdcd solids to streanflow; pmvidc wercr trcamcnt
facilities when necded: and conml dninagc. For the purposes
of SURSACE COAL MINING AI.ID RECLAI{ATION
ACTIVTIIES the plan will include measures to be taken to
protcct or rcplacc warcr rights ald rcstorE approximea
premining recharge capacity. The plan will spccifically address
any poantial adversc hydrologic conscquenccs idcntificd in the
PHC dctcrmination prepared undcr R645-301-728 end will
include preventativc ard remedid meesur€s.

Thc Division nuy rcguirc additional prcventativc, remedial or
monioring measur€s r, assurc 6at marcrial drmege to thc
hydrologic balance outside &c pcrmit aree is prevcntcd. Coal
mining and rcclamation opcrations that minimire watcr pollution
rnd c,hanges in flow will be used in prefcrcncc to watcr
trcauncnt.

731. 100. Hydrologic-Balancc Pmrcction.

731.110. Grourd-Warcr Protection. In order to proect the
hydrologic bdance, coal mining and rcclamation
opcrations will be corductcd according to tbe plan
approvcd under R645-301-731 and the foUowing:

731 .l I I . Ground-water qudity will be protecri by handling carth
matcrials and runoff in a manner that minimizes acidic,
toxic or other harmful infiltntion to ground-water systems
and by managing excavations and other disarrbances to
prevent or control the discharge of polluants into the
ground water; and

731.112. For the purposes of SURFACE COAL MINING AND
RECLAI{ATION ACTIVITIES groud-waterquantity will
be protcctcd by hardling eardr matcrials and runoff in a
nranner that will rrestore approximate premining recharge
capacity of the rcclaimed arca as a wholc, cxcluding coal
mine waste disposal arcas ard fills, so as !o allow the
movement of watcr to &e ground-wetcr systcm.

731.120. Surfacc-Warcr Pmtection. ln order o prottct the
hydrologic bdance, cod mining artd reclamation
operations will be conducted according to thc plan
approved undcr R645-301-731 and the following:

731.121. Surfacc-warcr quality will bc protcctcd by hendling earttt
materids, ground-watcr discharges ard runoff in a nunner
6at minimizes tbc formation of acidic or toxic drainage;
pr€vents, to thc cxtcnt possiblc using the bcst achnology
currently available, additional contributions of suspcnded
solids to strcamllow ouside &c pcrmit arce; and,
otberwisc prcyent water pollution. If drainage control,
rcsabilization and rcvegeation of disurbed arcasr
divenion of runoff, mulching or other reclamation and
rcmedial practiccs are not adequatc to mect the
requiremcnr of R645-301t31.100 through R645-301-
731.522, R645-301-731.800 and R645-301-751, the
opcrator will usc erd maintein &e necessary weter
trcamcnt facilitics or watcr quality controls: and

731.1?2. Surface-water quantity and flow ratcs will bc protecrcd by
handting ear6 matcrials and runoffin accordance with the
stcps outlincd in fre plan approved under R645-301-731.

731.2m. Watcr Monioring.

73 I .2 10. Ground-Water Monitoring. Ground-watcr monioring will
bc conductcd accordi4g to thc plan approvcd urder R645-
301'731.200 rnd 6e following:

731.211. Thc pcrmit application will include a grourd-watcr

monioring plan bascd upon the PHC detcrminetion
required undcr R645-301-728 ed dre analysis of all
basctinc hydrologic, geologic ard other information in thc
pcrmit application. Thc plan will provide for thc
rnonioring of paranetcn that rclatc to the nriability of
6e ground watcr for current ald approvcd posunining lard
uscs rnd to the objcctivcs for protcction of the hydmlogic
balancc sct forth in R645-301:131. It will idcntiS thc
quantity and qudity plltulnctcrs o be moniorcd, sampling

@ucncy end sitc locations. It will describc how these
daa may bc uscd to dctcrminc the impacts of thc opcmtion
upon thc hydrologic balancc. At a minimum' lotat
dissolvcd solids or specific conducancc corrertcd to 25
dcgrccs C, pH, total iron, oal mangancse and watcr

lcvels will bc moniorcd;

731.212. Grourd-watcr will bc monitored ond data will be submined
at least cvery three months for cach monitoring location.
Monitoring submitals will include analyticd results from
cach sample ukcn during the approvcd reporting period.
When thc analysis of any ground-water samplc indicatcs
noncompliance with the pcrmit conditions' then the

operator will promptly notifyrtre Division and immediately
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ake tbc acrions provided for in R645-300-145 and R645-
301-731;

731.2t3. If an applicant can demonsuatc by rhe use of the pHC
dctcrmination and other available information that a
particular watcr-bcaring sraum in the proposcd permit
and adjaccnt areas is not one which serves as an aquifer
which significantly eil;urcs the hydrologic balancc within
dre cumulative impact arca, then monitoring of ttrat
stranrm may h waived by the Division;

731-214. Ground-watermonitoring will procced through mining and
continuc during reclarnation until bond rclease. Coruistcnt
with &e procedures of R645-303-220 through R645-303-
228, thc Division may modlry fte monioring rcquiremcns
including tbe paramctcrs coyered ard dre sampling
frcqucncy if the operator demonstrares, using the
monioring daa obaincd under R645-301-731.214 tbat:

73t.2r4.r. Thc cod mining and rcclarnation opcration has
minimired disurrbance to the prcvailing hydrologic
balancc in tbc permit and adjaccnt arcas rnd
preventcd macrial darnagc to thc hydrologic balancc
ousidc drc permit arca; watcr quantity ad qudity
erc suiable to support approved-pnsgnining land
uscs and the SURFACE COAL MINING AI{D
RECLAfT{A'TION ACTIVTTY has protectcd or
replaced the wacr rights of other uscn; or

Monioring is no longer ncccssary to achicvc drc
Frrposcs sct forth in drc monitorhg plan ap'provcd
undcr R645-30l t3l.2ll.

73t.2t4.2.

731.215. Equipment, strucurcs tDd other dcviccs uscd in
conjunction with monioring the quatity and quantity of
grourd watrr on-sitc and off-sia will bc pmperty insallcd,
neintained ad opcntcd snd will bc removcd by thc
opcrabr when no longer nccded.

731.XhO. Surfacc-Watcr Monioring. Surfacc-watcr monitoring will
bc conduccd eccording o tre plan appmved under R645-
3Ol-731.220 rnd the following:

731.221. The permit epplication will includc a srrhcc-warcr
monioring plan bascd upon dre PHC detcrmination
rcquirEd undcr R645-301-?28 erd thc analysis of ell
baselinc hydmlogic, geologic and othcrinformation in the
pcrmit application. The plan will providc for tbc
monioring of paramercrs trat relarc to tre suiability of
thc srrfacc watcr for cunent and approvcd posmining
land uscs and to thc objectives for protcction of the
hydmlogic balancc es sct forth in R645-301-731 rs wcll as
thc efflucnt limiations fourd in R645-301-?51:

731.222. The plan will identify 6c surfacc waar quantity and
quality paramctcn to bc moniored, sampling frequency
end sitc locatioru. It will dcscribc how thesc daa may bc
uscd to dercrsrinc thc impacts of thc operation upon the
hydrologic balancc:

At all monioring locations in streams, lakes and
impoundments, &at are poantidly impactcd or iao
which warcr will be discharged end at upstream
monitoring locations, fte otal dissolved solids or
specific conductance corrected o 25 degrecs C, toal
srspcndcd solids, pH, toal iron, toal manganesc and
flow will bc moniorcd: and

731.222.2. For point-source discharges, monitoring will be
conducted in accordance with 40 CFR Para 122 and
123, R645-301-751 and as required by the Uah
Division of Environnenal Hedth for National
Polluant Discharge f,limination Sysrcm (NPDES)
pcrmia;

731.223. Surface-watcr monioring data will bc submiaed at least
every three months for cach monitoring loeation.
Monioring submittals will include analytical resrlts from
eacb samplc akcn during the approved reporting period.
Whcn 69 rnelysis of any srrfacc warcr samplc indicates
noncompliance with the permit conditions, the opcntor
will promptly notiry thc Division and immcdiatcly take the
actions providcd for in R645-30G'145 ad R645-301-731.
Thc reponing requirements of this paragraph do not
excmpt the operator fmm meeting any National Polluant
Discbarge Eliminztion Systcm (NPDES) reporting
rcquiremcnts:

731.224. Surfacc-watcrmonitoring will procccd through mining and
continue during reclamation until bond rclease. Consisrcnt
wifr R645-303-220 &rough R645-303-228, the Division
may modify tbc monioring requiremcns, cxccpt those
rcquircd by the Uah Division of Envimnmental Heal&,
including the paramctcrs covered and sampling frequcncy
if &e opcrator dcmonstriatcs, using &e monioring dan
obaincd under R645-30 l tSl .224 thzt:

73r.224.t. The opcntor her mhinized dis$rbancc to the
hydrologic balancc in the permit and adjaccnt arEas
nnd prcventcd matcrial damege to the hydrologic
bdancc outside the pcrrrit ar€a; watcr quantity ard
quatity rre suiable to support approved postrninhg
land uscs rnd thc SLJRFACE COAL MINING AND
RECLAIvIATION ACTMfY has protcctcd or
rcplaccd the watcr rights of other uscrs; or

Monioring is no loogcr neocss:rry o achieve the

Flrposcs sct fort in the monibring plan approvcd
undcr R645-30l-73l.221.

73r.224.2.

731.T25. Eqnipmcnt structrlres end othcr deviccs uscd in
conjunction with monioring 6e quelity and quentity of
srrfaccwetcron-sitc and off-sitc will bc Prcpcrly installcd,
Eaintdnd end operead ard will bc rcmovcd by the
opcrator wben no longcr necdcd.

731.300. Acid- and Toxic-Forming Maarids.

?31.310. Drainagc from ackl- end oxic-forming nutcrials ard
undcrgmund development wastc into nrrfacc watcr ard
ground watcr will bc evoidcd by:

731.311. Idcntifying and buryurg and/or trqrtitrg, when necessary,
marcriels which may advcrscly affcct waar quality' or be
detrimcnal !o vcgcation or to public hcal6 and safety if
not buried rrd/or ueatcd; ard

731.312. Soring matcrids in a manner rhat will prorcct surfacc
watcr and ground watcr by preventing cmsion, the
formation of pollutcd runoffend tre infiltration of pollutcd
watcr. Soragc will bc limitcd to the pcriod until burial
and/or tr?atrncnt first become feasible, and so long as
storage will not rczult in any risk of watcr pollution or
other cnvironmenal damagc.

73t.222.t.
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731.320- sroragc, burial or treartrrent practices will be consisrenr
with other material handling and disposal provisions of
R645 Rules.

731.400. Transfer of Wclls. Before final relcase of bond,
exploraory or monioring wells will be scalcd in a safe
and environmenally sound trtanner in accordancc with
R645-301 {3 I, R645-301-738, and R645-301-765. Wih
the prior appmval of the Division, wells may be
ransferred to another party for further usc. However, at
a minimum, thc conditions of such transfcr will comply
with Utah ard local laws and &e pcrmiuee will rcmain
rcsponsible for the propcr menagement of the well until
bond release in accordance wi& R645-30 1 -529, R645-30 l -
55 I, R645-301 {3 l, R645-301 -73E, ard R645-301 -?65.

731.500. Discharges.

731.510. Discharges into an urdergmurd minc.

731.511. Discharges into an underground mine arc prohibitcd,
unlcss spccifically appmvcd by the Division efter a
demonsnation 6at thc discharge will:

731.511.1. Minimizc disurrbancc to tbc bydrologic balancc on
thc pcrmit area, prtycnt marrisl d"mege ousidc the
pcrmit area and o&crwisc eliminete public herrrds
rcnrltirg fmm cod mining end rpclarnation
opcrations;

731.511.2. Not rcsult in a violation of applicable watcr qualrty
sandards or effluent limiations:

731.511.3. Bc et a lnown ratr atd qualiry which will mcct thc
cftlucntlimiations of R645-301-751 for pH and toal
sspendcd solids, exocpt frat &c pH and total
mspendcd solids limiations tnay be cxcccded, if
approvcd by he Division: and

731.511.4. Mcct with the approvd of MSHA.

731.512. Dischargcs will bc timitcd o rhe following:

731.512.1. Wetcr:

731.512.2. Cod processing wasrc:

731.512.3. Fly ash fmm a coal fircd facility;

731.512.4. Slndgefromaoacid-minedrainagcueamcilfacility;

731.512.5. Fluegasderulfurizationsludge;

731.51?.6. lnert materids uscd for sabilizing undergmuod
mincs; end

731.512.7. Undcrground minedcvclopmcntwattcs.

731.513. Warcr from the undcrground wortings of an
U N D E R G R O U N D  C O A L  M I N I N G  A N D
RECLAI{ATION ACTwTIY may be diverrcd ino othcr
undcrground wor&ings according to thc requiremcnts of
R645-30 I -73 1 . I 0O hmugh R645 -30 t -73 | .5TZ ard R645-
301t31.800.

731.520. Gravity Dischargcs from T NDERGROUND COAL
MINING AND RECLAIUATION ACTTVTTIES.

731.521. Surface enrics and accesses to underground workings will
be located s1d managed !o prrevent or control gravity
discharge of water fiom the mine. Gravity discharges of
watcr from an undcrground mine, otber than a drift mine
subjcct to R645-301-731.522, may be allowed by trc
Division if it is demonstratcd that the unutared or trcated
discharge complics with tbe performance standards of
R645-301 and R645-302 and any additional NPDES
permit requircmcnts.

731.522. Notwifrsarding anything to the contrary in R645-301-
731.521, thc nrrfacc ennies and acccsscs of drift mines
first uscd aftcr Januaty 21, l98l and locatcd in acid-
producing or iron-producing cod searns will be located in
such a rnanncr rs to prevcnt any gnvity discharge from
the minc.

731.ffi. Stream Buffer Zones.

731.6t0. No land within 100 fect of a pcrcnnial stream or an
intermiucnt stream will bc disnrrbed by coal mining and
reclamation operations, unless tbc Division spccifically
auhorizes soal mining and reclamation opcrations closcr
to, or through, such a sEeem. The Division may
authorizc such activitics only upon findi4g ttat:

?31.611. esal mining and reclamation op,crations will not causc or
contributc to thc violation of applicablc Uab or fcdcral
waar quality sandards and will not adversely affcct tre
waEr quentity and quatity or other environmental
resoutccs of the strqrm; rnd

731.612. ffthcrc will be a tcmponry or pcnnancnt str€am channel
diversion, it will comply wi& R645-301-742.300.

731.620. Thc erca not to be disurbcd will be designetcd as a buffer
zone, and thc opcraor will mart it as spccified in R645-
301-521.260.

731.700. Cross Scctions end Maps. Eech application will contrin
for thc proposcd pcrmit rrea:

731.710. A map showing thc locations of water $pply intahes for
currEnt uscrs of surface watcr flowing ifio, out of and
wihin a hydmlogic area dcfined by the Division, and
thosc surfacc watcrs which will reccivc dischergcs from
affcctcd rreas in thc proposcd pcrmit arca;

73L.720. A map showing 6c locations of cach warcr divcrsion,
collcction, conycyanoe, Gatment" storage and dischargc
facility to beuscd. Thc m'p will bc prepared and ccnificd
according to R6{5-30 t -5 12;

731.730. A map showrng locations and clcvations of cach sation o
be uscd for watcr monitoring during cod mini4g and
rcclamation operations. Thc rnap will bc preparcd ad
ccrtificd according o R645-301-5 12;

73t.74f.. A mrF showing thc locations of each cristing ard
proposcd scdimcnatioB pond, impoundment and coal
proccssing wastc bank, dam or embankment. Thc map
will bc prcparcd and ccrtificd according to R645-301-512;

731.?50. Cross sections for cach cxisting ard Proposcd
scdimcnation pond, impourdment and coal proccssing
waste bank, dam or cmbankment. Thc cttoss sections will
be prepared and ccrtificd according to R645-301-512.200;
and
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731.7ffi. Other relevanr cn)ss sections and rnaps requircd by the
Division depending on the strucnrrcs and facilities locatcd
in the permit area.

731.t00. \ilatcr Rights and Rcplaccment. Any pcrson wbo conducts
St'RFACE COAL MINING AllD RECLAI,IATION
ACTwTIIES will replacc the warcr supply of an owner of
interest in real property who obtains all or part of his or
her zupply of watcr for domestic, agriculurral, ittdustrid,
or other legitimarc usc fmm an underground or surface
soutcre, wherc tbe watcr supply has bcen adverscly
impactcd by conremination, diminution, or intemrption
pmximarcly rczulting from the surfacc mining activities.
Bascline hydrologic information rcquired in R645-301-
624. lfi)&roughR645-30 I {24.200, R645-301 {25, R645-
30 I {26, R645-30 l -723 thmughR645-30l -724.30f., R 645-
30 l -724.500, R645-30 l -725 through R645-30 l -73 I, aDd
R645-30 l -73 t . 2 I 0 tbrough R645-30 I -73 I .223 will bc uscd
to dcterminc thc cxrcnt of dre impact of mining upon
ground watcr ard surfacc watcr.

732. Scdiment Control Mcasures.

732.1W. Silation Stnrcurres. Silation strucuuts will bc
oonsuucrcd and mainaincd to comply with R645-301-
742.214. Any silation srrrcurrc ttet impoutrds watcrwill
be constnrced ad Eaintaind o comply wifr R645-301-
s12.2&, R645-301 -5 14.300, R645-30 I -5 I 5.200, R645-
301-533.1m tbrough R645-301-533.600, R645-301-
733.220 6rongh R645-301-733.tU, snd R645-301-743.

732.2W. Scdimenation Ponds.

732.210. Sedimenation ponds wherher temponry or pcrnarctrt,
will bc designcd in compliancc with fre requiremcnts of
R645-301-356.300, R645-301-356.400, R645-301-
5 I 3. 200, R645-30 I -742.2fi) rhrough R645-30 t :l 42.2&,
and R645-301-763. Any scdimcntrtion pond or carfrcn
suucurG which will rcrnein ou the proposcd pcrmit erca
ts r pcnnencni wecr impoundment will also bc
conshtctcd rnd mahtaincd to comply wifr the
rcquiremcntsofR645-301 -743, R645-301 -533. lOOhrough
R645-301 -533.6m, Rel$301 -5 I 2.2Q, R545-30 1 -5 14.3 l0
throtrgh R645-301 -5 14.321 end R645-301 -5 15.200.

732.X20. Each plan will, at e rninirrnrm, comply with thc MSIIA
requirements givcn undcr R645-301-513.100 end R645-
301-513.200.

732.3W. Diversions. All diversions will bc construcred end
meinained o comply with 6e requircments of R645-301-
?42. 100 rtrd R645-301 -?42.300.

732.ffi. Road Dninage. All roads will be constnrcted, mrintaid
and rcconsuucted to comply wilh R645-30l-742.ffi.

732.410. Thc permit application will conain e description of
Ecrsur€s to be tekcn o obain Division apprcval for
altcration or relocation of r natrrel drainageway under
R645-30 r -358, R645-30 t -5 12.250, R645-301 -527. l m,
R645-301-527.230, R645-301-534.100, R645-301-
534.200. R645-30 l -534.300, R645-30 t -5 42.ffi , R645-
30 I -742. 4 I 0, R645 -30 l -742.420, R645-30 1 t52.200, and
R645-301-?62.

732.420- The permit application will conain a dcscription of
measures, ohcr tran usc of a rock hcadwall, o bc taken
to prctect the inlet cnd of a ditch relicf culvert, for
Division approvd urdcr R645-301-358, R645-301-

5 12.250, R645-30 l -527. 100. R645-301 -527 .230, R645-
301-534.100, R645-30r-534.200, R645-301-534.300,
R645-30r-542.600, R64s-301-?42.4rO, R645-301-
7 42.420, R645 -30 I -7 52.200, and R645-3 O | :7 62-

733. Impoundmena.

733.100. Crencral Plans. Each pcrmit application will contain a
general plan forcach proposed warcr impoundment within
the proposcd pcrmit arca. Each general plan will:

733.110. Be prcpared and ccrtified as dcscribcd under R645-301-
512;

733.120. Conain maps and cross sections;

733.130. Conain a narrative ttrat describcs the strucnrrc:

733.1&. Conain the results of a nrrvey as dcscribcd urdcr R645-
301-531:

733.150. Conain prcliminrry hydrologic and geologic infonnation
rc{uircd to esscss the hydrologic impact of the strucBrc:
end

733.1ffi. Conain a ccrtification satcmcntwhich includes a schedule
scaing forth tbc datcs when any deailcd design plans for
$rucnucs that are not submiucd with thc gcneral plan will
be nbmiucd o thc Division. The Division will havc
approvcd, in writing, tbc dcailcd dcsign plan for a
strucurrp before constnrction of 6c stnrcurrc begins.

733.2W. Pcrmancnt rnd Temporary lmpoundments.

733.210. Pcrmancnt end amporary impoundmens will bc dcsigned
o coryly with thc rcqnircments of R6{5-301-512.24,
R64S.301 -5 14.3m, R6r5-30 l -5 I 5 2m, R645-30 1,533. 100
6rough R645-30 l -533.@0, R645-30 l -733.220 through
R645-30 l -733.X26, R645-30 l -?43.24o., and R645-30 I -

743. E8ch plan for en impoundmcnt meering thc size or
otbcr criaria of thc Minc Sefcty ard Hcaldt
Administrrtion will comply with the requircmcns of 30
CFR TT.2lGl strd 30 Cfr.n.UGL. Thc plan required
to bc submiucd !o thc District Menagcr of MSHA ''nder

30 CFR TI.216 will bc srbmiucd o the Division as part
of the pcrmit epplication packrgc. For an impoundmcnt
not retiqg thc sizc criaria of 30 CFR TI.2l61d enA
locatcd whcrc failurc would not bc cxpectcd to ceusc loss
of life or scrious propcrty {amags, tbc Division may
csulblish brough thc Utah Sarc program approvd proccss
cnginecring design studards 6at ensurc sability
comparablc o e 1.3 minimum static sefcty facor in lieu of
cnginccring EsE to csteblish compliancc with frc
ninimun satic safety facor of 1.3 specificd in R645-301-
533.100.

733.X20. A pcrmancnt impoundmcnt of wetcr mey bc creatcd, if
euborizcd by thc Division in thc approved pcrmit bascd
upon the following demonstration:

733-X21. The sizc and configuration of srch impourdmcnt will be
rdequaa for is intcndcd purposcs;

n3.Xn. The qudity of impoundcd watcr will bc suiablc on a
pcnnancnt basis for its inrcndcd usc ard, aftcr
rcclamation, will meet applicable Utah ad federal warcr
quality sutdards, arrd discbarges from the impourdment
will mect applicable efflucnt limiations and will not
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degrade the qualiry of receiving warcr below applicable
Uah and federal watcr gudity srandards;

733.223. The watcr lcvcl will bc nrfhciently stablc end bc capable
of srpporting fre intcnded use:

733.224. Final grading will provide for adequate safety and access
for proposcd watcr users;

733.225. The impoundment will not renrlt in the diminution of the
quality ard guantity of watcr utilized by adjaccnt or
surrounding landowners for agriculural, indusrial,
rccreational or dorncstic uses; and

733.226. The impoundmeat will bc suiable for the approvcd
posmining land usc.

733.230. The Division may autrorize the constnrction of temporary
impoudmcnts as part of s6{ mining end pplamrtioa
operations.

733.2Q. If rny examinarion or inspection discloscs that a poantial
bazard cxists, the person who cxanincd thc impoundmcnt
will promptly inform thc Division eccordi4g to R645-301-
5t5.200.

734. Discbargc Strucurres. Discharge strucfircs wiU bc constnrctcd
and mainaincd to comply with R645-3OL:7U.

735. Disposal of Exccss Spoil. Areas designarcd for frc disposal of
eroess spoil aDd erccss spoil smrcurres will bc constmctcd ard
Eainaincd to comply with R645-301-245.

736. Coal Mine Wastc. Arces dcsignetcd for bc disposat of coal
minc wastc and cod minc wrsc strucurcs will be oonshrctcd
and naintaincd to comply witb R645-301-746,.

737. Noncoal Mine Westr. Noncod ninc waste will bc srorcd strd
final disposal of uoncod minc wasa will coryly wifr R645-
30t:147.

738. Tcmponry Casrng tnd Scaling of Wells. Each well which has
been folcntificd in thc eppmved pcrmit applicetion ro bc uscd b
monior ground wetcr conditions sill comply with R645€01-
74E and bc arnporarily scald bcfore usc end for frc trrposcs
of SUnTACE COAL MINING AI{D RECLATT{ATION
ACTMilES protccrcd duriqg usc by banicades, orfenccs, or
oher pmtcctivc dcviccs approvcd by the Division. Thcsc
deviccs will bc pcriodically inspectcd end Eeintaincd in good
openting condition by tre opcnror conducting SURFACE
COAL MINING AND RECI-AT{ATION ACTIVTIIES.

7t10. Ihsign Critcrir rnd Plans.

741. Gcnenal Rcquiremens. Each pcrmit epplicetion.wilt include
sia-spccific plans that incorporatc minimum dcsign criaria as
sct forth in R645-301-74O for the control of drainagc ftom
disorrtcd ard urdisurrbcd areas.

742. Sdimcot Control Meanrres.

?42.100. Gcneral Requiremens.

742.110. Appropriate scdiment control mqrsures will bc dcsigncd,
constmctcd and rnainaincd using the bcst cchnology
currently available O:

742.L11. Prevent, to the extent possible, additional contributions of
sediment to strsrm flow or to runoff outside the pcrmit
arca;

742.112. Meet he cflluent limitations undcr R645-301-751: and

742.113. Minimize erosion to the cxtcnt possible.

742.120. Sediment control measures include practices carried out
within and adjaccnt to the disrurbed area. The
scdimenation storage capacity of practiccs in and
downstrean from the disotfted areas will rcflect the
dcgrce to which nrcccssful mining and reclamation
rcchniques are applicd to reducc crosion and control
sedimcnt. Scdiment control measurcs consist of the
utilization of propcr mining end rcclanution methods and
sediment control practices, singly or in combination.
Sediment control mettrods include, but arc not limitcd to:

742.121. f,,srrining scdiment wihin disUrbed areas;

742.122. Divcrting runoff away from disurbcd areas:

742.t23. Divcrting runoffusing pmtected channels or pipes through
disufted arcas so as not to cause additional crosion;

742.124. Usrng straw dikes, riprap, check dams, mulches,
vegctativc scdimcnt filtcrs, dugout ponds and other
measurcs tret reducc overland flow velocities, reduce
runoff volumes or trap scdimcnt;

742.125. Trcating widt chcmicals; and

742.126. For the purposes of UNDERGROUND COAL MINING
AND RECLAIv{ATION ACTMflES, treating mine
drainagc in undcrgmund rumps.

742.2ffi . Siltrtion Smrcurrcs.

742.210. Gencrzl Requiremcns.

742.211. Additional contributions of ruspcnded solids and scdimcnt
b strqmflow or runoff outsidc the pcrmit arca will be
prcventcd to tbc cxtcnt possiblc ustng thc bcst technology
crrrcndy available.

742.212. Siltation strucarnis for an erea will bc constnrctcd bcfore
bcginqint uy cod minitg ard reclamation operations in
that area and, upon conslnrction, will bc ccnificd by a
qudified registcrcd pmfessional cngineero bc constnrctcd
as dcsigned and es approved in the rcclemation plan.

742.213. Any silatiotr stnrcurrEs which impourds watcr will bc
dcsigncd, consuucrd and mainaind in accordancc with
R645-301-512.2&, R645-301-514.300, R645-301-
5 I 5.200, R645-30 l -533. I 00 through R645-30 I -533.600.

R645-301 -733.220thmugh R645-301 -733.224,end R645-
301:743.

742.214. For thc purposes of LJNDERGROUND COAL MINING
AND RECLAIUATION ACTIVTIIES, any point-source
discbarge of watcr from urderground workings to srrfacc
watcrs which docs not mect tre efflucnt limiations of
R645-30lt5l will bc passcd through a silation strucurt€
bcfore lcaving the pcrmit arca.
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7 42.220. Sedimcnation Ponds.

742.22L. Sedimenation ponds, when used, will:

742.221.t.

742.22t.2.

742.22t.3.

742.22t.3r.

742.22r.32.

742.22t.33.

Be uscd individually or in serics;

Bc located as near as possible to the disurrbed arca
ard out of pcrennid stre:uns unless approved by the
Division; and

Be designed, constructed, end maintained o:

Prcvide adequarc sediment storage volume;

Pmvidc adequate detention time to allow the cffluent
from the ponds to meet Utah and federal cffluent
limiations;

Cont"in or trrat thc lGyear, 24-hour prccipiation
cycnt ("dcsign evctrt') unlcss a lesscr dcsign event is
approved by the Division bascd on terrain, climate,
or othcr sitc-specific conditions erd on a
dcmonstation by the operator that tbe cfflucnt
limihlisns of R645-301-751 will bc mct:

Provide a nonclogging dewaaring dcvicc adcquar o
meintah thc dctention tinc rcquircd under R645-
301:t42.22t.32.

[{inimirc, to the exrcnt possiblc, short circuiting;

Providc pcriodic scdimcnt rcmovd qrfficiene o
mefutain adcquerc volume for thc design evcnq

Ensurc agains cxccssive scrlcmenq

Be free of sod, largc roos, frozcn soil, and acid- or
toxic forming coal-proccssing wastc; and

742.X\t.34.

742.X2t.35.

742.XLt.36.

742.22r.37.

742.?2t.38.

742.221.39. Be compactcd propcdy.

742.Xn. Scdimenation ponds meeting the sizc or otter qustfyrng
critcrie of thc MSHA, 30 CFR 77.216(a) will comply wirh
all the requircments of that scction, nnd will bave e singlc
spillway or principd and erncrgcncy spillways ttet b
combination will safcly pass I l(XFyear, 6hour
precipiation eyent or greatcr cvcnt rs demonstratcd to bc
necessary by &e Division.

742.X23. Sedimenation ponds not meeting the size or ohcr
qudrfyrng critcria of the MSHA, 30 CFR 77.216(a) will
provide a combination of principal and etncrgcrcy
qpillways that will safely discharge a 25-ycar. Ghour
precipiation cvent or grEatcr cvent es dcmonstratcd m be
nccdcd by ihc Division. Such ponds may usc a singlc
opcn channcl spillway if thc spillway is:

742.223.1. Of nonerodible constnrction ad designed to cary
sustrined flows; or

742.223.2. Ear6- or grass-lincd and dcsigned to carry shon-
tcrm infrcquent flows at non-erosive velocities whcre
$rsained flows arc not cxpectcd.

742.224. In lieu of meeting thc requirements of R645-301-
742.223.1 afr 742.223.2 the Division may epprcvc a
sedimenadon pond 6at relics prfunarily on storagc to
control 6e runoff from &c dcsign prccipiation event when
it is demonstntcd by 6c opcraor and ccrtificd by a

qudified rcgistercd professional engineer in accordancc
with R645-301-512.200 that the sedimenradon pond will
safely connol the design prccipiation cvent. The watcr
will be removed from the pond in accordance with currcnt,
prudent, cnginecriqg practiccs and any sediment pond so
used will not be located wherc failure would be cxpecrcd
to cause loss of life or scrious propcrty damage.

742.225. An exception !o the scdiment pond location guidance in
R645-301-742.224 rnay be allowed:

742.225.1. In thc casc of a scdimcntation pond mccting thc size
or other criteria of 30 CFR 77.216(a), if the pond is
dcsigncd to coDtrol thc prccipiution of 6e probable
maximum precipiation of a 6 hour event or gre,arer
event if specffied by the Division; or (30 CFR
816.46(cX2XiiXA))

ln the casc.of a scdimcnation pond ns1 mggring the
size or other crircria of 30 CFR 77.216(a), if the
pond is dcsigncd to control the precipiation of a 100
year 6 hour cvent or grcatcr cvent if demonstrated to
bc necded by the Division.

742.225.2.

742.230. Otbcr Trcament Facilities.

742.231. Oher trcament facilities will be dcsigned to trEat the l0-
ycar, 24-hour prccipiation evcnt unless a lesscr dcsign
evcnt is approved by the Division bascd on tcrrain,
climae, other sirc-specific conditions ad a demonstration
by the opcrator &et he effluent limiations of R645-301-
751 will bc met.

742.232. Otbcr treacncnt facilitics will be designcd in eccordancc
wifr bc applicablc rcguirtmens of R645€01:742.220.

742.2&. Exemptions. Excmptions to the requiremcns of R645-
3Ol-742.2W ad R645-301-763 may be grantcd if the
disuubcd dninagc arca within fre total disnrrbed arca is
smell and fre opcraurr demonstrarcs trat siltation
stnrcnrrcs and eltcrnatc scdiment control mca$trcs arc not
Dcccssary for drainage from the disnrbcd srcas to meet
thc efflucnt limiations urdcr R645-30lt5l or the
applicablc Utah snd fcdcral waar gudity sardards for the
recciviug wetcn.

742.3W. Diversions.

7 42.310. Crcncral Rcquirements.

742.311. With thc appmval of the Divisiou, any flow fnom mincd
areas ebandoncd bcfore May 3, 1978, erd any flow from
undistded arEts or rcclaimed arats, aftcr mecting thc
critcria of R645-30 l -356.300, R645-30 l -356.400, R645-
301-513.2m, R645-301-742.2& &mugh R645-301-
742.2&, end R645-301-763 for siltation strucurc
renoval, may bc divcrtcd from disurbcd areas by mcans
of temporary or permenent diversions. All divcrsions will
bc designcd to minimizc advcrsc impacts to thc bydrologic
balancc within the pcrmit and adjaccnt arrseli, !o prevcnt
matcrid darnagc ouside the pcrurit arca and to asnrre ttc
safety of thc public. Divcrsions will not bc uscd to divcrt
watcr ino undcrgrourd mines without approval of the
Division in accordancc with R645-30 l -73 I .5 10.

742.312. The diversion ard ia appurtenant strucurcs will be
designcd, located, constructed, rnaintain€d ard uscd to:

742.312.1. Be sablc;
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742.3L2.2. Provide protection against flooding and resultant
damage to life ard property;

742.312.3. Prcvent, !o dre cxtent possible using the best
technology currcntly available, additional
contributions of suspcnded solids to streamflow
ourside the permit area; and

742.312.4. Comply with all applicable local, Uah, and fedcral
laws and regulations.

742.313. Temporary divenions will be removed when no longer
necded to achicve the purposc for which they were
auhorized. Thc land disnrrbcd by tte removal proecss
witl bc rcstored in accordarcc wie R645-301 end R645-
3ff2. Bcforc divenioru are removed, downstreasr watcr-
treatrncnt facilities previously protcctcd by thc divcnion
will bc modified or removed, as necessary, to pr€vent
ovcrtoppiug or failure of thc facilitics. This requiremcnt
will not relicvc the operator from meiffiining wat€r-
treetment facilities as othcrwisc requfued. A permanent
diversion or e stream channcl rcclaincd aftcr the rcmoval
of a amporary diversion will bc dcsigd and consuucted
so es to ltstrlrc or ap'prorimatc thc prEmining
charactcristics of the originrl strcem chrnncl including the
nenrrel ripsrian vegeation b promotc tbc recovcry and the
cnhanccmcnt of thc eqrntic habiat-

742.314. The Division may spccf additionel dcsign crircria for
diversions o mect thc reqniremcnts of R645-301 -7 42.3W.

742.320. Divcrsion of Pcrennial end Intcrmircnt Sreams.

742.321. Divcrsionof pcrenniel and htrrmircnt sreams wi6in thc
pcrmitarea may bc rppmvcd by tbe Division aftcrmaking
ee findiqg rclating to stram buffcr zones under R645-
30t-731.600.

742.3T1. Thc design capacity of channcls for tcmporary end
pcnnanent str€iun channel divcnions will be et least c$nl
b the capacity of &e unmodificd sueam channcl
imdiaaly upsheam and downsueem from thc diversion.

742.323. Thc requiremcns of R645-301:142.312.2 will bc mct
whcn tbc Emporary and permenent divcnion for perennirl
and inarmitent $r"rms rrE dcsigncd so &at &e
combination of channcl, bant Nnd floodplainconfiguntion
is adequar to pass safcly 6c peak runotrof e l0-ycar, G
bour precipiation event for a temporary diversion and a
l(X}'ycar, Ghour precipiation cvcnt for e pcnnancnt
divcrsion.

742.324. Thc dcsign and cons;uuction of dl soeam channel
divcrsions of perennial end intcrmiacnt strcams will bc
ccrtificd by a qudificd rcgistcrcd profcssioml cngineer as
nccting thc performance stendards of R645-301 end R645-
302 and any dcsigo critcria sct by the Division.

742.330. Diversion of Misccllaneous Flows.

742.331. Misccllancous flows, which consist of rll flows exccpt for
perennial ard intcrmit&nt strcams, may bc divcrtcd away
from disurbcd areas if rtquird or approvcd by &e
Division. Misccllancous flows will include ground-warcr
dischargcs ard ephcmeral strcams.

742.332. The dcsign, locetion, constnrction, meintcnancc, 3trd
rcmoval of diversions of misccllancous flows will mcet all

of the performance standards set forth in R645-301-
742.31O.

742.333. The re4uirements of R645-301t42.312.2 will be met
when fre temporary and pennanent diversions for
miscellancous flows arc dcsigned so that the combination
of cbannel, bank and floodplain configuration is adequarc
to pass safely the peak runoff of a Z-yar, 6-hour
precipitation event for a temporary diversion and a l0-
year, 6-hour prccipitation event for a pennanent diversion.

742.ffi. Road Drainage.

742.410. All Roads.

742.411. To ennrrc cnvironmenal prcrcction and safety appropriarc
for thcir planncd duration and use, including consideration
of the type and size of cquipment used, the design and
constnrctiou or reconstnrction of roads will incorporatc
appropriaa limis for surface drainage contnol, culvert
placcment, culvcrt size, end :rny nec$sary design criteria
estrblished by the Division.

742.4L2. No part of any road will be located in thc channcl of an
- inrcrmicent or pcrennid stream rrnlsss specifically

approved by the Division in accordancc with epplicablc
para of R645-30 t -73 I through R645-301 -742.300.

742.413. Roads will bc located to minimizs downstream
scdimcnation and flooding.

742.420, Prinary Roads.

742.421. To minimizc emsion, a prfunary road is to bc locatcd,
insofar as practical, on &c most sulblc availablc surfaces.

742.422. Strcam fords by primary roads are prohibitcd unless tbey
are specifically approvcd by thc Division as temponry
noutcs during pcriods of constnrction.

742.423. Drainage Connol.

742.423.1. Each primary road will bc dcsigncd, constructcd or
rEconsmlcGd ad Eeintaind to havc adcquarc
drainage control, using smrcurcs srcb as, but not
limitcd to, bridgcs, dirchcs, cross drains, ard ditch
relief drains. Thc drainage control systcm will be
designcd to pass tbe pcak runoff safely from a lG
year, 6hour preeipitation cvcnt, or an eltcrnative
event of grcatcr sizc as demonstratcd to bc needcd
by he Division.

742.423.2. Drainage prpes ard culverts will bc constnrctcd to
avoid pluggng or collapsc and crosion at inles ald
outlcts.

742.423.3. Drainage ditches will be designcd to PrEYent
uncontro[ed drainage over drc mad surfacc std
66lankrnesl. Tmsh racks and dcbris basins will be
installcd in the drainagc dirchcs where debris from
rhc drainagc arca may impair the functions of
drainage and scdimcnt conaol strucnrr€s.

742.423.4. Naurral stream channcls will not be darcd or
rclocatcd without the prior approval of the Division
in accordance with R645-30 l -73 I . I 00 through R645-
m -731.522. R645-301 -73 I .6m, R645-301 -73 I .8m,
R645-301 -? 42.3W, anC R645-301 t5 I .
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742.423.5. Exccpt as provided in R645-301:142.422. drainage
sm,lculrcs will be uscd for stream channel crossings,
made using bridges, culverts or other stnrcures
designed, conshrctcd and rnainained s5ing currcDt,
prudent enginecring practice.

743. Impoudments.

743.100. Gcneral Rcquiremens. The requirements of R645-301-
743 apply to bottr tcmporary ad permenent
impoundmens.

743.110. Impoudrncns mectiqg thc crircria of the MSHA, 30 CFR
77.216(t\ will comply wi6 the rcquiremcnts of TI.216
end R645-30I-512.240, R645-30I-5 14.300, R645-301-
5 I 5.200, R645-30 l -533. 100 thmugh R645-30 I -533.600,

R645-301 -733 .220 through R645-301 :733 .224, and R645-
3Ol-743. Thc plan rcguired to be submiacd to the Disuict
Manager of MSHA uder 30 CFR TI.216 will also bc
submified to thc Divisiou as part of 6e permit application.

743.120. The desigu of impoundncns will be prepared rnd ccrtified
as described under R645-301-512. Impoundmcns will
bavc rdcquatc fr,ccboad o rcsist overopping by waves
ed by mddcn increascs in storage volumc.

743.130. tnpounAments will inchdc either a combination of
principal ard emcrgency spillways or a single spillway as
spccified in 743.131 which will bc dcsigncd ard
construccd to safely pass thc design precipiation event or
grcatcr event spccificd in R645-301 -7 43.20O or R645-301 -
743.3W.

743.131. Thc Division sny appnrye a siqglc-open channcl spillumy
6at is:

743.131.1. Of nr,.r:rodible constnrction rnd designcd to carry
SlllSta:::'; j. flows; or

743.t31.2. Eart-or grass lincd and designcd ur cerry short-
rrm, infrequcnt flows rt non+msive vclocitics
where susteincd flows rre oot cxpcctcd.

743.132. ln lieu of mecring the requirements of 743.131 the
Division mey appmyc en impoundrcnt which mccs frc
rcquiremcuts of the scdiment pond cricria of R645-A)l-
742.224 efr742.225.

743.1&. lmpoundments will b€ inspectcd as describcd uodcrR645-
30r-514.300.

743.2W. Thc design prccipiation event for the spillwrys for r
pcrmencnt impoundmcnt mcetirg the sizc or other critcria
of MSHA nrle 30 CFR 7.215(a) is e l0Gyear, 6hour
prccipitation cvent, or srch largcr event as demonstntcd
to bc nceded by tre Division.

743.3m. Thc design precipiation event for the spillways for an
impoundmcnt not mecting the sizc or olher criteria of
MSHA rule 30 CFR 77.216(a) is a 25-year, 6{our
precipiation evetrt, or such largcr evcnt es demonstratcd
o bc necded by thc Division.

744. Discharge Strucurres.

744.100. Discharge from scdimentation ponds, permanent and

Emporary impoundmcnr, cod ptoccssing wasrc damsand
embenkmcnts, enddiversions will becontrolled, by encrgy
dissipaors, riprap channcls and othcr deviccs, wherc

necess:rry to reduce erosion to prcvent
enlargement of stream channels, and
disurrbance of the hydrologic bdance.

74/..2ffi. Discbarge stnrcnrrcs will b€ designed
standard engineering design procedures.

745. Disposal of Excess Spoil.

745.100. Gcneral Requirements.

deepening or
to minimize

according to

745.110. Excess spoil will be placcd in designated disposal areas
within tbe permit area, in a controlled nunncr to:

745.111. ffiinimire the adverse effects of leacharc and surfacc water
runoff from &e fill on nrrface and ground waters:

745.112. Ensure pcnnanent impoundments arc not locatcd on the
complctcd fill. Smell dcprcssions may be allowed by the
Division if they are needcd to retain moisnrrc sl minimizg

ercsion, crEate ad enbance wildlife habitat or assist
rcvcgetation, and if thcy arc not itrcompatible with the
stability of the fill; and

?45.113. Adeqrnaly cover or trcat cxoess spoil that is acid- and
oxic-forming witb nonacid nontoxic matcrial to control the
irrrpact on nrrfacc and ground warcr in accordance with
R545-301-?31.300 and to minimize adverse cffects on
plant groudt erd thc approvcd postmining lard use.

745.120. Drainage control. If fte disposal arca conains springs,
nanrral or unntnade wetcr sountcs, or wet weathcr secps'
the fiIl dcsrgn will include divcnions ard underdrains as
nc€cssary b control erosion, Prcvcnt watcrinfiltration into i'-"\f,
the fill end cnsure stability. 1..._.,f

745.121. Divcrsions will comply with be requiremcns of R645-
301-?42.300.

745.1X2. Undcrdmins witl consist of durable rock or pipe ':

dcsigncd ed couimlctcd usltrg cunenq pRir:nl

euginccring practiccs and rnaet any dcsign cncna
establishcd by tbc Division. The underdrain sysrcm will

bc dcsigncd b csrry &c rnticipatcd sccPagc of water due

b ninfall eway ftrom &e crccss spoil fitl ard fr'om sccps
and springs in the foundation of the disposal area ard will

bc protcctcd frrom piprng and conamination by an
adequatc filtcr. Rock urderdrains will be consmrctcd of

durablc, nonacid-, nontoxic-forming mck (c.9.' naorral
sand and gr:avcl, satrdstone, limcstone or othcr durablc
rock) that docs not slakc in watcr or dcgrade to soil
matrrids and which is frEc of cod, clay or othcr

nondurablc mstcrirl. Perforatcd pipc uderdrains will bc

conosion rcsisant ad will havc charactcristics consisrcnt
with bc long-tcrm lifc of tbe fill-

745.2ffi. Valley Fills and Hcad-of-Hollow Fills.

745.210. Valley fills and hcadof-hollow fills will mect thc

applicable rcquiremcnts of R645 -30 1 -2 1 I' R645-30 1 -2 1 2'

R645-301412.300, R645-301-512-210, R645-301-
5 I 4. 100, R645-30 I -528. 3 10, R645-30 t -535. 100 through

R645-301-535.130, R645-301-535-500. R645-301-

536.300, R645-301-542.?20' R645-301-553'240' ad

R645-301-?45.100 and the rcquiremcnts of R645-301-
7 45 .zffi and R645-301 -535.200.
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745.220. Drainage Connol.

745.221. The op zurface of thc completcd fiil will be graded such
that the final slope after senlement will be toward properly
designed dninage channels. Unconuolled surface
drainage may not be direcred over the outslope of the fill.

745.222. Runoff from areas above the fill and runoff from rhe
mrface of the frll will be divcrtcd into sabilized divcrsion
channcls dcsigned !o meet the requiremena of R645-301-
742.300 and to safely pass the runoff fmm a l0Gycar, 6-
hour precipiation evcnt.

745.300. Durablc Rock Fills. Thc Division may apprcvc disposal
of excess durablc rock spoil pmvided the following
corditions are satisficd:

?45.3 10. Except as provided in R645-30 t -745.300, thc rcquiremenrs
of R645-301-211, R645-301-212, R645-301.f12.300,
R645-301-5t2.2t0, R645-301-514.100, R645-301-
528.3 I 0, R645-30 I -535. 100 through R645-30 I -535. I 30,
R645-301-535.500, R645-301-536.300, R645-301-
542.720. R645-30 I -553.240, and R645-30 l -745. 100 are
mcq

745.320. Thc undcrdrain systcm tnay be constnrctcd simulancously
with exccss spoil placcmcnt by thc naural scgrcgation of
dumpcd metcrials, provided the remltiqg undcrdrain
systcm is capablc of cerrying anticipatcd sccpagc of watcr
due to rainfall away from thc excess spoil fiIl rnd from
sccps and springs in thc foundation of thc disposal area
and 6c other rcguiremcnc los 66inegc cotrtrol il? meq
snd

745.330. Surface water runofffrom areas adjaccnt ro aDd above the
fill is not allowcd to flow onto rhc frll ad is divcrtcd ino
sabilizcd divcrsion ghennel5 dcsigned to mect the
rrquircmcnts of R645-301:142.3W and to safely pass 6c
runoff from a 100-year, 6hour precipiation cvent.

745.{0. Prcexisting Bcnchcs. Thc Division may appmvc the
disposal of excess spoil &rough placcmcnt on precxisting
benches, provided 6at the requiremcnts of R645-301-21l,
R645-30 l -2 I 2, R645-301 -{ 12.300, R645-301 -5 12.2 10,
R645-301-512.220, R645-301-514.100, R645-301-
535. I 00, R645-30 1 -535. I I 2 through R645-30 l -535. I 30,
R645-301 -535.300thmughR6a5-301 -536.300, R545-301 -
542.720, R645-30 I -5 53 .2&, R645-30 I -745. 100, R645-
30 I -745. 300, end R645-30 l -745.400 and thc requircmcuts
of R6,45-301-535.4O0 arc mct.

746. Coal Mine Wasrc.

746.10o. Gcneral Rcquiremcnts.

?46.110. All coal mine waste will be placcd in new or cxisting
disposal areas within a permit area which are approvcd by
the Division.

746.120. Coal minc wasrc will bc placcd in a contr,ollcd menner !o
minimire edvcrsc cffccts of leachaA and Srrfacc water
runoff on srface ard ground watcr quality and quantity.

745.2ffi. Retuse Pilcs.

746..210. Rcfusc pilcs will meet Se requirements of R645-301-
5 t2.230, R645 -30 l -5 l 5.200, R645-30 l -528.320, R645-
30 l -536 through R645-30 I -536.200, R645-30 l -536.500,

R645-301-542.730. asd R645-301t45.100 and 6e

additional rcquirements of R645-3Ol-210, R645-301-
5 I 3.400, R645-30 l -5 14.200, R645-30 I -528.322, R645-
30 I -5 36.900, R645-30 I -553.250, and R645-30 I -746.200

and the requirements of thc MSHA, 30 CFR 77.214 and
77 2t5.

746.211. If the disposal area conains springs, naolral or marunade
watEr courses, or wet weather seeps, the design will
include divcrsions and underdrains as nccessry to control
erosion, prevent warcr infiltration into the disposal faciliry
and ensurc sability.

746.212. Uncontrollcd surfacc drainage rnay not be diverted over
the outslopc of thc refusc pile. Runoff from areas above
the refuse pile and runoff from the surfacc of the refuse
pile will bc divcrted into stabilized diversion chansels
designed to mect the rcquircmcnts of R645-301-742.300
to safely pass the runoff fmm a 100-year, 6-hour
prccipiation cycnt. Runoff divcrted from undisurrbed
areas nced not !g sommingled with runoff from the
nrrface of &e refuse pile.

746.213. Underdrains will comply with the rcquirements of R645-
301:745.122.

7#.220. Surfacc Arca Sabilization.

74f..221. Slope protection will bc pmvidcd to minimize surface
erosion at fte sitc. All disurrbcd atEas, including
divenion channels 6at are not riprapped or otherwise
protcctcd, will b€ rcvegchtcd upon complction of
construction.

746..2X2. No pcrmancnt impoudmcnts will be allowed on fre
complctcd rcfuse pile. Small dcpressions may be allowcd
by the Division if they are necdcd to rctain moisu,lrc,
minimizc crosiou, crc.atc ard cnhancc wildlife habitat, or
assist revcgetation, and if thcy are not incompatible with
sability of ftc rcfusc pilc.

?45.300. Impourding strucurcs. New and cxisring impounding
stnrcnrrEs constnrctcd of cod mine wastc or intcnded o
impound cod minc wastc will mcct the rcquiremens of
R645-301-512.230, R645-301-515.200, R645-301-
528.320,R645-301 -536&roughR645-301 -536.200, R645-
30 l -5 36.500, R645-30 l -542.730, and R645-30 I -7,16. I m.

14f.310. Cod minc wastc will not bc uscd for consuuction of
impounding stnrcatrcs unless it has bccn dcmonstrarcd o
fte Division &at &c usc of cod minc wasrc will not have
a detimcnal cffect on downstr,eam wetcr qualiry or the
cnvironmcnt duc o acid sccpagc thtough drc impounding
smrcorc. Thc potcntial impact of acid mirrc seepage
through tbc iryounding stnrcnrrc will bc discussed in
dcail.

76.311. Each inpounding stnrcnrre constrtrcted of coal mine weste
or intcnded o impound coal minc wastc will be dcsigned'
consmrcrcd and mainaincd in accordarrce with R645-301-
512.2&, R645-301 -5 I 3.20O, R645-30 l -5 I 4.3 10 through
R64t30l-5 14.330, R645-30 l -5 15.2m, R645-301 -533. lm
thturyh R645-3O[-533.5(X), R645-3Ol -733.230, R645-301 -

733.24f., R645-301-743.100, ard R645-301-743.300.
Such suucurrcs rnay not bc retained pcrmanently as part of
6c approvcd Posmining land use.

74f,.312. Each impoutrding stnrcurrc consmlcrcd of coal mine waste
or inanded to impound cod minc wastl that meets the

cricria of 30 CFR 77.216(t) will havc zufFrcient spillway
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capaciry to safely pass, adequarc stomge capacity to safely
contain, or a combination of sorage capaciry and spillway
capacity to safely control the probable maximum
prccipiation of a Ghour prccipiation cvent, or gmatcr
cvent as demonstrated to bc needed by the Division.

74.320. Spillways and outlct works will bc designed to providc
adequatc protcction against erosion and corrosion. Inlcs
will bc protectcd against blockage.

746.330. Drainage control. Runoff from arcas above the disposal
facility or runoff from the surface of the facility trat may
causc insability or erosion of the impoundurg strucurc
will be divcrtcd into sabilizcd divenion channels designed
to meet the reguirements of R645-301-742.3ffi end
designed o safcly pass dre runofffrom a 100-year, Ghour
design precipiation cvent.

746.W. Impounding struc$rcs consu'uctcd of or impounding cod
mine wastc will be designed and operatcd so hat at lcast
90 pcrccnt of dre waer storcd during thc dcsign
precipiation event will bc removcd within a lO'day pcriod
following tbet event.

746.M. Reurra of Cod Proccssing Wasrc to Abendoned
Urderground Wortings. Each pcrmit application to
conduct UNDERGROTTND COAL MINING AI.ID
RECI-A}{ATION ACTwTIIES wil, if appropriarc,
includc a plan of proposcd methods for renrrning coal
proccssing witstt to abandoned urdcrground workings as
follows:

746.410. The plan will dcscribe rhc sourcc of thc hydraulic
transport mcdiums, mebod of dcwatcring the ptaccd
backfill, rcainmcnt of warcr undcrground, tlrxttncnt of
watcr if relcascd to srrface strean$ and the cffect on thc
hydrologic rcgime;

76.420. The plan will dcscribc cach pennanent monioring wcll to
be locatcd in thc baclfillcd arcas, tbe strautm undcrlying
thc mincd coal and gradicnt from thc backfilled area; rnd

746..430. The requiremcnts of R645-301-513.300, R645-301-
52t.321, R645-301-536.7W, R545-301-745.410 end
R645-716.420 will dso apply o pneumetic bactfi[ing
operatiors, cxsept where |hc opcrations erc exemptcd by
the Division from requiremens specifying hydrologic
monioring.

747. Disposal of Noncoal Minc Wastc.

747.100. Noncoal minc wastc, including but not limitcd to grcasc,
lubricants, pains, flanmable liquids, garbagc, machincry,
lumbcr end otbcr combrustible mecrials genenatcd duriag
cod mining m6 jpglenetion opcrations will be placcd ard
stored in a controllcd manner in a designetcd portion of
fre pcrmit area or statc-apprcvcd solid wastc disposal area.

747.2ffi. Placement ard sorage of noncoal mine wastc within the
permit area will ensurc trat leachatc and surfacc runoffdo
not degrade surface or ground water.

747.3W. Final disposal of noncod mine wastc within hc pcnnit
arca will ensure that leachate and drainagc docs not
dcgrade nrrfacc or underground watcr.

748. Casing ad Seatiry of Wells. Each warcr weU will bc cased,
scaled, or odrcrwisc rnanaged, as approved by the Division, o
prevEnt acid or othcr oxic drainagc from cnrcring ground or

surface water, to minimize disrurbance to the hydrologic
balance, and to ensure dre safety of people, livestock, fish and
wildlife, and machinery in the pcrmit and adjacenr area. If a
warcr well is cxposcd by coal mining and rcclamation
opentions, it will be perrnanently closed unless otherwise
maneged in a F"nner approved by the Division. Use of a
drilled hole or borehole or monioring well as a warcr wcll must
comply with 6c provision of R645-301-731.100 through R645-
301-731.522 and R645-301 -73 I .800.

750. Performance Standards.

All cod mining rtrd reclamrtion operations will be conductcd o
minimize disarrbance to thc hydrologic balance within fre pcrmit and
adjaccnt arEas, to prevcnt matcrid drmqge to the hydrologic balance
oucide the pcrmit area and support approved postmining land uses in
accordancc with the tcrms and conditions of the approved pcrmit and
the performance sandards of R645-301 and R645-302. For the
purposcs of SURFACE COAL MINING AND RECLAI4ATION
ACTMIIES, operations will be conducted to assurc tre proection
or replaccmcnt of watcr righa in accordarrce with the rcrms ard
conditions of the approved pcrmit and the pcrformance sandards of
R645-301 and R645-302.

751. Tirarcr Quatity Sardards and Effluent Limiations. Dischergcs
of watcr from areas disurrM by coal mining and rcclarnation
opcrations will be made in compliancc wi& all Utah end fedcral
warcr qudity laws ard regulations and with cffluent limiations
for cod miniqg pmmulgatcd by the U.S. Environmenal
Protcction Agency sct forth in 40 CFR Part 434.

752. Scdiment Control Measrres. Sediment contml measurcs must
bc locatcd, maintained, constnrctcd and rcclaimcd according o
plans ard dcsigus givcn under R645-301-732, R645-3Ol-742
rtrd R645-301t60.

752.100. Silation smrcurcs ad divcrsions will be locatcd,
rneintaincd, consuuctcd and reclaimcd according to plans
and dcsigns givcn urder R64 5-3Ol:132,R645-301 -742 and
R645-301163.

752.2W. Rord Drrinagc. Roads will be located, designed,
constnrctcd, reconstructcd, uscd, maintaincd ard reclaimed
eccoding !o R645-301 -732.400, R645-30 l -742./m0 and
R645-301-762 and to achieve thc following:

752.210, Conrol or prcvcnt erosion, silation and thc air pollution
etrcndant o cmsion by vegcnting or otherwisc sabilizing
dl exposcd surfaccs in accordance with currcnt, prudent
cngineering practices ;

752.TL0. Control or pr€vcnt additional contributions of suspcrdcd
solids o stream flow or runoff outside tre pcrmit arca;

752.230. Ncithcr eausc nor contribute to, dircctly or indirectly, the
violation of cffluentsandards givcn under R645-301-751;

752.2&. Minimize thc diminution to or degradation of fte quality
or quantity of srrface- and ground-water systcms; and

752.250. Rcfoain from significantly dtcring the nonnal flow of
watcr in streambcds or drainagc channels.

753. lmpoundments and Discharge Stnrcnrrcs. lmpoundments and
discharge srucutrcs will bc locatcd, mainained, constnrctcd and
reclaimed to comply with R645-301-?33, R645-301-734, R645-
301 t43, R645-301-745 and R645-301-76O.
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754. Disposal of Excess Spoil, Coal Mine Wasrc and Noncoal Mine
Wastc. Disposal areas for cxgess spoil, coal ine waste and
noncoal mine waste will be located, mainained, constnucted and
reclaimed to comply witb R645-301-735, R645-301-236, R64j-
30 l -745, R645-30 l -746, R645-30 l -7 47 ad R645-30 1 t60.

755. Casing and Sealing of Wells. All wells will be managed to
comply with R645-301-?48 and R645-301-765. Warcr
monioring wells will be managed on a t€mporary basis
according !o R645-301 -738.

760. Reclamation.

761. Crcncnl Rcquircments. Bcfore abandoning e permit arua or
sccking bond release, trc opcratorwill cnsure 6atall tcmporary
stmcurcs arc rcmoved ard nclaimed, ard thet all pcrmanent
scdimentation ponds, divenions, impoundments and tr€atment
facilitics meet tre rcquiremens of R645-301 and R645-302 for
pctmascnt strucur€s, have bcen suinained propcrly and mect
thc rcquiremens of thc approved reclamation plan for
pcrmanent strucorrcs ard impoundmcnts. Thc opcraor will
renovete such srnrcurrcs if ncccssary to mcct the requiremens
of R645-301 ard R645-302 ard to cosform to thc appmved
rcclamation plan.

762. Roads. A mad not to bc reained for usc nnder rn ap'provcd
posmining land usc will bc reclaimcd immcdietcly aftcr it is no
longcr nccdcd for cod mining ard Feclamation operations,
including:

762.1ffi. Rcstoring 6c nanral drainage pauenr;

762.2W. Reshaping all cut arrd fill slopcs o be compatible with 6c
posunining land usc and to complcment the drainage
paem of thc rurmurding Errein.

763. Sitation Stnrcurrcs.

763.100. Silation stnrcarrcs will bc Eaintdncd until removd is
euthorizcd by thc Division and thc disnrbcd uta has becn
stabilizcd and rcvegetatcd. In no casc will &c suucnrrc be
rpmovcd stx)ner than two ycan aftcr thc last eugmentcd
sccding.

763.2W. When tbc silation stnrcurrc is rcmoved, rhe lend on which
the silation strucorc was locatcd will be rcgradcd and
revcgetatcd in eccordancc with thc rpclamation plan end
R645-301-35t, R645-301-356, rnd R645-301-357.
Sedimenation pords appmved by the Division for
rctcntion es pcnnanent imporrndments may bc cxempted
fmm rhis rcquiremcnt.

764. Smrcure Rcmovd. Thc application will includc &e timcable
ard plans to rcmove cach strucurre, if eppropriatc.

?65. Pcrmanent Casing ad Sealiqg of Wells. Wben no longcr
necded for monioring or othcr usc appmvcd by thc Division
upon e frnding of no advcrsc environmcntel orhcal& and safety
cffccts, or unless approved for transfcr as a watcr wcll under
R645-301 t3 I . I 00 through R645-30 l -731.522 and R645-301 -
?31.800, cach wcll will bc cappcd, scdd, bacldllcd, or
othenrisc property maneged, as rcquired by tbc Division in
accordancc with R645-301 -529.400, R645-301{3 l. 100, and
R645-301-748. Permancnt clonrre mcesunrs will bc designcd
to prcvent aocess to thc minc workings by peoplc, livestock,
fish and wildlifc, machinery asd to kecp acid or oftcr toxic
drainagc from entcring grorrnd or srrrface watcrs.

o
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R545. Natural Resourccs; OiI, Gas end Mining; Coal.

R645-3{11. COAL MINE PERMITTING: PERMIT
APPLICATION REQI.'IREMENTS

R6493OT.EW. BONDING N{D INST]RANCE
810. Bonding Defubioru and Division Respowibilities
820. Rcquirement to File a Bond
830. Dacrmhation of Bond llnauil
&r10. General Terms and bnditiow of the Bond
650. Bording Rcquirenwus lor UNDERGROUND COAL MINING

AND RECIJMAflON AC'ITWTIES and Associued Inng-Tcrm
&al-Relatcd Surface Facilitics and Stttcarcs

8&. Forms of Bonds
E70. Replacenunt of Botrfu
EEA. Requiremeru to Rcleasc PerJomunce Bonds
690. Tcrms and @nditiorrs lor Dability Insurance

Rfi9:ml{00. Eonding end tnsurancc.

Thc nrlcs in R645-301400 sct fort the minimum requircmens for
fiting and rneinraining bonds and insurancc for cod rnining and
rrclemation opemtions under fre Sarc hogran.

tfO. Bondiry lhfinltions end Division Rcsponsibilitics.

8ll. Terms uscd in R645-301€00 may bc foutrd defincd in R645-
10G.200.

tt2. Division Responsibilitics - Bondiqg.

E12.t00. Thc Division will prcscribc and furnish forms for filing
pcrformancc bonds.

812.200. The Division will prescribc by regutation tcrms and
coditions for performancc bonds ard insurancc.

812.300. Thc Division will dcrcrmine fre amount of 6e bond for
cach erca o bc bondd, in eccordancc witb R645-301 {30.
Thc Division will also adjust fre anount es acreege in the
pcrmit rrea is lrviscd, or wbcn o&er rclcvrnt conditions
changc according to frc rcguiremcus of R645-301-
t30.4m.

812.4{n. Tbe Division nrey rcccpt r sclf$ond if thc pcrmircc mccs
6e reguiremcnts of R645-301-t60.300 end any rdditionrl
requiremenrs in the Sate or Fcdcral prcgram.

812.5m. The Division will releasc liability undcr a bond or bonds
in accordancc with R645-301-E80 through R645-301-
tto.t00.

812.6m. If the corditions specificd in R645-301{80.900 occur, thc
Division will takc appropriatc action to causc all orpart of
a bond to bc forfeitcd in accordamc with proccdurcs of
6et Section.

812.700. The Division will rcquire in the permit that rdequatc bond
coycragc be in effect at all times. Exccpt as providcd in
R645-301{4O.520, opcrating without a bond is a violation
of a condition upon which be pcrmit is issud.

t20. Requiranent to FIIe a Bond.

820.100. After e permit application undcr R645-301 hrs becn
approvcd, but bcfore a pcrmit is issred, frc applicant will
file with thc Division, on a form prcscribcd and funfshed
by the Division, a bond or bonds for performancc made
payablc to tbe Division and corditioncd upon thc faitbful

performance of all the requirements of thc Sate Program,
tbe permit and the reclamation plan.

820.110. Arcas to be covered by thc Performance Bond are:

820.11 l. The bond or bonds will covcr the entire pcrmit aiea, or an
idcntified incrcment of laod wibin the pcrmit arca upon
which thc opcraor will initiate and conducl6sxl mining
xi6l Eclanetion operations during the initial term of the
pcrmit.

820.112. As coal mining and rcclamation operations on nrccecdiug
incrcments are initiatcd ard conductcd within hc pcmrit
arca, the permiuec will filc wifr the Division an additional
bond or bonds to covcr such increments in accordance
wi6 R645-830.4O0.

820.113. The opcraor will identifr &e initid and nrccessive areas
or incrcmcnts for bonding on thc permit application map
sbmiued for approvd as provided in fre application, and
will specify the bond anrount to be provided for cach area
or incrcmcnt.

820.114. lndepcndent incremcnts will be of srffrcient sizc and
configuration to provide for cf,Frcient reclamation
opcrations should rcclamation by the Division bccome
Dcoessery Frrsuanr to R645-30 1 -880.900.

820.120. An opcraor will notdisurrb any srrface ansas, zuccceding
incrcments, or cxtend any underground shafts, unnels, or
operations prior to acccptancc by thc Division of the
Gquircd pcrformence bond.

820.130. The epplicant will filc, wih thc approvd of thc Division,
a bond or bonds undcr onc of the followiDg schemcs to
cover &e bond arnouns for the pcrmit atea as dearmhcd
in eccordencc wi6 R645-301{30:

&10.131. A performancc bond or bods for tbe cntire pcrmit area;

820.132. A cumuletivc bond schcdulc ard thc pcrformrncc botd
required for full rcclemation of the initial arca o be
disnrtcd: or

&10.133. An incremcnaltond schcdulc ard thc pcrformance bond
requircd for fte fir* incrcmcnt in fre schcdulc.

t20.200. Form of thc Pcrformarrcc BoDd.

E20.210. Tbe Division will prescribc the form of trc performancc
bond.

820.720. Thc Division rnay allow for:

82O:X21. A srety bond;

tz0.Xn. A collatcral bond;

E2O223. A sclf$ond; or

820.224. A combination of any of &csc bondfutg methods.

820.300. Pcriod of Liability.

820.310. Pcrformance bord liability will bc for thc duration of dtc
coal mining nnd reclamation opcrations ard for a period
which is coincident with thc opcrator's pcriod of cxtcndcd
responsibitity for srccessful revcgeation pmvidcd in
R645-301-356 or until achievcment of drc rcclamation
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